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This section of the F E D E R A L R EG IS TER  
contains regulatory documents having general 
applicability and legal effect most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U .S .C . 1510.

The Code of Federal Regulations is  sold by 
the Superintendent of Documents. Prices of 
new books are listed in t i e  first FED E R A L  
REGISTER issue of each week.

DEPARTMENT O F TRANSPORTATION  

Federal Aviation Administration

14CFR Part 71

K [Airspace Docket No. 9 2 -A W A -5 ]

Amendment to New York Terminal 
Control Area, NY

AGENCY: Federal Aviation 
Administration {FAA), DOT. 
ACTION: Final rule: amendment.

SUMMARY: This action amends the 
language describing the New York. NY, 
Terminal Control Area (TCA), A final 
rule that established the New York TCA 
was published on July 21,1971. A 
portion of “Area F” of the New York 
TCA is being revised to describe the 
boundaries that coincide with 
prominent geographic landmarks. This 
action involves amending language in 
the description of "Area F ’ of the New 
York TCA and will not after die TCA’s 
physical dimensions or the TCA 
airspace as depicted on aeronautical 
charts.
EFFECTIVE DATE: 0901 U.T.C.. May 2 7 . 
1993.
FOR FURTHER INFORMATION CONTACT: 
Patricia P. Crawford, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW.,
Washington, DC 20591: telephone: (202) 
267-9255.

SUPPLEMENTARY INFORMATION:

History
A fined rule that established the New 

York TCA was published in the Federal 
Register an July 21,1971, with un 
effective date of September 16,1971 (36 
FR13376). The description, as them 
published, for a portion of “Area F "  o f

the New York TCA, indicates that the 6- 
mile radius circle of the LaGuardia 
(LGA) Very High Frequency 
Omnidirectional Range (VOR) intersects 
the LGA VOR 264° radial at the west 
bank of the Hudson River. These two 
lines, however, do not intersect on dm 
west bank but in thé middle of the 
Hudson River. This amendment deletes 
the reference to the radial intersection 
and instead uses the landm ark of die 
Hudson’s west bank as the point of 
intersection with the 6-mile arc. The 
revision to the language in the 
description of the New York TCA, 
therefore, does not involve a change to 
the physical dimensions. The 
dimensions as depicted on the 
aeronautical charts are correct. The 
coordinates depicted in the description 
of ’’Area F” have been updated to North 
American Datum 83. TCA’s are 
published in section 71,401(b) of FAA 
Order 7400.7A dated November 2,1992, 
and effective November 27,1992, which 
is incorporated by reference in 14 CFR
71.1. The TCA listed in this document 
will be published subsequently in the 
Order.

T h e  R u le

This amendment to part 71 of the 
Federal Aviation Regulations amends 
the language in the description of “Area 
F” of the New York TCA by describing 
the boundaries that coincide with 
prominent geographic landmarks. The 
current boundary from the "intersection 
of the LGA VOR/DME 337* radial and 
the Erie Lackawanna Railroad tracks, 
thence south along the railroad tracks to 
the east branch of the Hackensack River, 
thence south and west along the rivar to 
the LGA VOR/DME 299° radial” will be 
redefined as from the "intersection of 
LGA VOR/DME 337° radial and the 
Conrail Railroad tracks, thence south 
and west along the railroad tracks to the 
LGA VOR/DME 299° radial.” The 
Conrail Railroad was formerly named 
the Erie Lackawanna Railroad and this 
amendment thus updates the 
description to reflect that name change. 
The boundary line will then ran south 
to the 6-mile radius of LGA VOR/DME 
and the west bank of the Hudson River. 
The remainder of the description will 
not require revisions.

Accordingly, since this action does 
not involve a change in the actual 
dimensions, configuration, or operating 
requiremen ts of airspace, notice and

public procedure under 5 U.S.C. 553(b) 
are necessary.

The FAA had determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a "major 
rale” under Executive Order 12291; (2) 
is not a "significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act
List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by 
reference, Terminal control areas.
Adoption of the Amendment

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows:

PAR T 71— (AMENDED]

1. The authority citation for 14 CFR 
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; E .0 .1 0854 ,24  FR 9565, 3 CFR, 1 956-  
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

$71.1 (Amended]
2. The incorporation by reference in 

14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.7A, 
Compilation of Regulations, dated 
November 2,1992, and affective 
November 27,1992, is amended as 
follows:
Section 71.401(b) Terminal Control Areas 
* * * * *  *

AEA NY TCA New York, NY (Revised] 
* * * * *

Area F. That airspace extending upward 
from 1,800 feet MSL to and including 7,000 
feet MSL within an area bounded by a  line 
beginning at fee intersection of the LGA 
VOR/DME 337* radial and the Conrail 
Railroad tracks, thence south and west «tong 
the railroad tracks to the LGA VOR/DME 
299* radial, thence direct south to the 
intersection of the 5-mile radius circle of 
LGA VOR/DME and the west bank o f  the
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Hudson River, thence south along the west 
bank of the Hudson River to its intersection 
with and then counterclockwise along the 
6.5-mile radius circle centered at lat. 
40°41'30" N., long. 74o09,59" W., to and 
southwest along the New Jersey Highway 
Route No. 22 to and clockwise along a 10- 
mile radius circle centered at lat. 40°41'30" 
N., long 74°09'59" W., to LGA VOR/DME 
283° radial, thence direct to the point of 
beginning.
*  *  *  *  it

Issued in Washington, DC, on March 22, 
1993.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical 
Information Division.
[FR Doc. 93-7275 Filed 3 -2 9 -9 3 ; 8:45 am)
BILLING CODE 4*10-13-41

DEPARTMENT O F JU STICE  

Parole Commission 

28 CFR Part 2

Paroling, Recommitting, and 
Supervising Federal Prisoners: 
Consideration of Recorded Audio and 
Visual Material at Parole Hearings

AGENCY: United States Parole 
Commission.
ACTION: Final rule.

SUMMARY: The U S. Parole Commission 
adopted a procedural rule relating to the 
consideration of recorded audio and 
visual material (including audio and 
video tapes) at parole hearings. The rule 
requires the submission of recorded 
audio and visual material prior to the 
hearing for review and summarization. 
The rule notes that the Commission will 
normally consider only verbal and 
written evidence at hearings but that 
recorded audio and visual material will 
be considered if there is no adequate 
substitute to enable the Commission to 
make a finding of fact pursuant to 28 
CFR 2.19(c).
EFFECTIVE DATE: April 29,1993.
FOR FURTHER INFORMATION CONTACT: 
Richard Preston, Office of General 
Counsel, 5550 Friendship Boulevard, 
Chevy Chase, Maryland 20815, 
telephone (301) 492-5959. 
SUPPLEMENTARY INFORMATION: The 
increased frequency with which 
recorded audio and visual material has 
been presented for review at parole 
hearings requires the Commission to 
establish a procedural rule to govern the 
consideration of such material. The 
procedural rule that follows spells out 
the heretofore unwritten policy of the 
Commission concerning the submission 
of recorded audio and visual material. 
Since the vast majority of hearings are

conducted at institutions where time 
and equipment limit the presentation of 
recorded audio and visual material, the 
Commission prefers to consider only 
verbal and written evidence (e.g., 
affidavits as opposed to videotaped 
statements) at hearings.

However, recorded material has 
occasionally been admitted under the 
“best evidence“ rule in parole 
revocation hearings and prisoners have 
sometimes presented recorded material 
for which no adequate substitute could 
have been found. The Commission 
recognizes the value of this material in 
assisting it in making findings of fact 
and will continue to consider admitting 
this type of evidence in all cases as long 
as it is submitted prior to the hearing for 
review. However, recorded material will 
only be reviewed at the hearing if the 
Commission finds that written or oral 
evidence is either not available, or 
inadequate to permit a finding of fact 
pursuant to 28 CFR 2.19(c). For 
example, the transcript of a videotaped 
cross-examination of a witness who is 
not deceased, would not be an adequate 
substitute for the tape itself if the 
Commission found that a credibility 
determination was essential.
Executive Order 12291 and Regulatory 
Flexibility Statem ent

The U.S. Parole Commission has 
determined that this rule is not a major 
rule within the meaning of Executive 
Order 12291. This rule, if adopted, will 
not have a significant economic impact 
upon a substantial number of small . 
entities, within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b).
List o f Subjects in 2 8  C FR  P art 2

Administrative practice and 
procedure, probation and parole, 
prisoners.

Accordingly, the U.S. Parole 
Commission makes the following 
amendment to 28 CFR part 2.
The Amendment

(1) The authority citation for 28 CFR 
part 2 continues to read as follows:

Authority. 18 U.S.C. 4203(a)(1) and 4204
(a) (6).

(2) 28 CFR part 2, § 2.19 is amended 
by adding the following new paragraph
(b) (4):

§2.19 Information considered. 
* * * * *

(b) * * *
(4) The Commission will normally 

consider only verbal and written 
evidenoe at hearings. Recorded audio 
and visual material will be reviewed at

hearings only if there is no adequate 
substitute to permit a finding under 
paragraph (c) of this section. Otherwise, 
recorded audio and visual material 
should be submitted prior to the hearing 
for review and summarization, pursuant 
to paragraph (b)(2) of this section.
* * * * *

Dated: February 23,1993.
Edward F. Reilly, Jr.,
Chairman, Parole Commission.
[FR Doc. 93-7167 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE 44KH>1-SM>

DEPARTMENT OF LABOR

Occupational Safety and Health 
Administration

29 CFR Part 1910

Control of Hazardous Energy Sources 
(Lockout/Tagout)

AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor.
ACTION: Final rule; supplemental 
statement of reasons.

SUMMARY: On September 1,1989, OSHA 
promulgated a final standard entitled 
“Control of Hazardous Energy Sources 
(Lockout/Tagout),“ to protect workers 
from releases of hazardous energy 
during servicing or maintenance of 
machines and equipment. The U.S. 
Court of Appeals for the District of 
Columbia Circuit, in UAW v. OSHA, 938 
F.2d 1310, remanded the lockout/tagout 
standard to OSHA for further 
consideration on three issues: first, the 
criteria used by OSHA in setting safety 
standards under section 3(8) of the 
Occupational Safety and Health Act of 
1970 (the OSH Act); second, 
justification for the final rule’s 
preference for lockout over tagout; and 
third, OSHA’s determination that the 
final rule should apply to all general 
industry workplaces in which 
hazardous servicing and maintenance 
operations take place: OSHA has 
determined that there are clear and 
definitive criteria which guide and limit 
the Agency’s discretion in establishing 
safety standards under the OSH Act. In 
applying these criteria to the lockout/ 
tagout standard, OSHA has determined 
that the standard complies with the 
statutory criteria. In addition, on the 
second remand issue, involving the 
standard’s preference for locks over tags, 
OSHA has determined that such a 
preference is warranted by the fact that 
lock-based safety programs are less 
susceptible to human error and thus can 
be expected to save more lives and 
prevent more injuries than tag-based
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programs. On the third remand issue, 
OSHA reaffirms and further explains its 
reasons for applying the standard 
throughout general industry. Finally, 
the Agency discusses two approaches to 
regulatory decision-making, formal cost- 
benefit analysis and risk-risk analysis, 
which the court suggested in its opinion 
as possible alternatives for OSHA to 
consider in setting safety standards. 
DATES: The final ru le  became effective 
January 2,1990.
FOR FURTHER INFORMATION CO NTACT: M r .  
James F. Foster, OSHA, U.S. Department 
of Labor, Office of Information and 
Consumer Affairs, room N—3647,200 
Constitution Avenue, NW.« Washington, 
DC 20210: telephone: (202) 219-8151,
SUPPLEMENTARY INFORMATION: 

Introduction
On September 1,1989, the 

Occupational Safety and Health 
Administration (OSHA) promulgated a 
final rule, entitled “Control of 
Hazardous Energy Sources (Lockout/ 
Tagout),” to protect workers against 
hazardous energy release during the 
maintenance and servicing of machines 
or equipment. 54 FR 36644, codified at 
29 CFR 1910.147, The “lockout/tagout“ 
standard “covers the servicing and 
maintenance of machines and 
equipment in which the unexpected 
energization or startup of the machines 
or equipment, or release of stored 
energy could cause injury to 
employees.” 29 CFR 1910.147(a)(lKi) 
(emphasis in original). The standard 
requires employers to develop and 
implement energy control programs that 
“ensure that before any employee 
performs any servicing or maintenance 
on a machine or equipment where the 
unexpected energizing, startup or 
release of stored energy could occur and 
cause injury, the machine or equipment 
shall be isolated from the energy source, 
and rendered inoperative." 29 CFR 
1910.147(c)(1). OSHA estimated that the 
standard would prevent approximately 
122 fatalities, 28,400 lost workday 
injuries, and 31,900 non-lost workday 
injuries each year. 54 FR at 36652/3. 
OSHA found that the standard would 
reduce a significant risk of harm to 
workers and that it would be feasible to 
implement Id. at 36684-85.

Parties representing both labor and 
industry filed petitions for review of the 
standard in the United States Court of 
Appeals for the District of Columbia 
Circuit The court rejected many of the 
challenges raised to the standard but 
remanded for OSHA to further explain 
its reasoning on several issues. UAW v. 
OSHA, 938 F.2d 1310 (D.C. Or. 1991). 
The principal remand issue concerns

the criteria OSHA uses when it sets 
safety standards. Under section 3(8) of 
the Occupational Safety and Health Act 

. of 1970 (toe OSH Act), such standards 
must be “reasonably necessary or 
appropriate to provide safe or healthful 
employment and places of 
employment.” In response to the 
National Association of Manufacturers* 
(NAM) argument that this statutory 
language is unconstitutionally broad, 
the court concluded that “the 
interpretation offered by the Secretary 
is, in light of non delegation principiéis, 
so broad as to be unreasonable.” UAW 
v. OSHA, 938 F.2d at 1310. However, 
the court held diet at least one limiting 
interpretation—cost-benefit analysis— 
would avoid the overbreadth problem. 
In addition, the court stated that “there 
may be other interpretations that 
conform to non delegation principles." 
Id. at 1321. Accordingly, the court 
remanded to OSHA to identify 
“intelligible principiéis) that could 
control Its discretion under §3(8)
* * V* Id. at 1325.

The second remand Issue involves 
what NAM contended was a rulemaking 
decision by OSHA that required a 
substantial expenditure to produce little 
or no benefit. NAM’s contention 
involved a change from the proposed 
standard, which allowed an unrestricted 
lockout-tagout option, to the final rule, 
which prefers lockout (unless 
equipment Is unlockable) but permits 
employers with lockable equipment to 
use tagout programs if they can 
demonstrate that such programs provide 
a level of safety equivalent to lockout. 
According to the court, M {NAM] adduces 
data suggesting that the incremental 
safety gains from universal lockout were 
modest (averting 42 injuries, of which 
fully 26 would not even involve a lost 
day of weak) and the incremental cost 
not immaterial ($2.3 million in the first 
year and $400,000 annually thereafter).” 
938 F.2d at 1323—24. The court required 
OSHA to address NAM’S argument on 
remand.

The final remand issue involves 
OSHA’s decision to apply the standard 
in all general industry workplaces in 
which hazardous servicing and 
maintenance operations take place.
NAM contended that OSHA should 
have made industry-by-industry risk 
findings and only applied the standard 
to those industries for which it made 
specific findings of significant risk. The 
court's remand order requires OSHA “to 
explain its decision to impose lockout/ 
tagout even where the risk appears to be 
diminutive or zero.” 938 F.2d at 1325.

In response to the court’s decision, 
OSHA has carefully reexamined the 
criteria it uses to set safety standards

and has reevaluated the lockout/tagout 
standard in light of those criteria. OSHA 
interprets the Act as requiring safety 
standards to meet the following criteria. 
A safety standard must substantially 
reduce a significant risk of material 
harm; the standard must be 
technologically feasible in the sense that 
the protective measures being required 
already exist, can be brought into 
existence with available technology, or 
can be created with technology that can 
reasonably be developed; the standard 
must be economically feasible in the 
sense that industry can absorb or pass 
on the costs without major dislocation 
or threat of instability; the standard 
must achieve its regulatory goals in die 
most cost-effective manner; the standard 
must be at least as protective as existing 
national consensus standards; and the 
standard must be supported by the 
evidence in the rulemaking record and 
be consistent with prior agency action. 
These criteria shape and limit the 
agency’s safety rulemaking discretion. 
OSHA believes this interpretation of the 

, Act responds to the court’s 
constitutional concern and establishes 
that the Act does not delegate excessive 
discretionary authority to OSHA.

OSHA applied this interpretation in 
developing the lockoul/tagout standard. 
Later in this section, the agency 
explains how the standard conforms to 
each criterion. OSHA has also 
reevaluated its rulemaking decisions on 
the two other issues remanded by the 
court and reaffirms those decisions. As 
discussed in section II, the standard’s 
preference for locks over tags is 
warranted by the feet that lock-based 
safety programs are less susceptible to 
human error and thus can be expected 
to save more lives and avoid more 
injuries than tag-based programs.
Section III explains OSHA’s reasons for 
applying the standard in all genera! 
industry workplaces in which 
hazardous servicing operations take 
place even though available injury data 
showed a wide range of accident rates 
for different industrial sectors.

OSHA has also evaluated two 
approaches to regulatory decision- 
making, formal cost-benefit analysis and 
risk-risk analysis, that are discussed in 
flie opinion as possible interpretations 
of section 3(8). As described in section 
IV, OSHA already performs an extensive 
analysis, which includes estimations of 
compliant» costs and of deaths and 
injuries prevented, when promulgating 
a standard. Moreover, the application of 
the statutory criteria set forth in section 
I assures that the agency's discretion is 
confined end that the standard produces 
substantial safety benefits at a 
reasonable cost. Given this reality, the
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agency believes that formal cost-benefit 
analysis is not needed to meet the 
court’s constitutional concerns. With 
respect to risk-risk analysis, OSHA has 
determined that study of risk-risk 
theory’s empirical basis is needed before 
the theory can be evaluated for 
application in the OSHA rulemaking 
context
I. The Overbroad Delegation Issue

Section 3(8) of the OSH Act requires 
that standards be “reasonably necessary 
or appropriate’’ to safe or healthful 
employment:

The term “occupational safety and health 
standard” means a standard which requires 
conditions, or the adoption or use of one or 
more practices, means, methods, operations, 
or processes, reasonably necessary or 
appropriate to provide safe or healthful 
employment and places of employment.

In UAWv. OSHA, the court noted that 
the Supreme Court’s Benzene decision 
had interpreted the “reasonably 
necessary or appropriate” language of 
section 3(8) to require that OSHA find, 
before issuing any standard, that a 
significant risk of harm existed and that 
the standard would materially reduce 
that risk. IUD v. API, 448 U.S. 607, 646 
(1980).

Standards that regulate toxic materials 
or harmful physical agents (“health” 
standards) must also meet criteria in 
section 6(b)(5) of the Act. That section 
requires, “to the extent feasible * * * 
that no employee will suffer material 
impairment of health or functional 
capacity even if such employee has 
regular exposure to the hazard dealt 
with by such standard for the period of 
his working life.” OSHA has interpreted 
section 6(b)(5) to mean that health 
standards must eliminate all significant 
risk to the extent it is feasible to do so. 
The Supreme Court upheld that 
interpretation of section 6(b)(5) in the 
Cotton Dust case. ATMI v. Donovan, 452 
U.S. 490 (1981).

OSHA interprets section 6(b)(5) to 
apply only to health standards and not 
safety standards, such as the lockout/ 
tagout standard. See UAW v. OSHA, 938 
F.2d at 1316. Without the constraint of 
section 6(b)(5), the court believed that 
the OSH Act did not limit OSHA’s 
safety rulemaking authority sufficiently 
to comply with the constitutional 
requirement that delegations of 
legislative authority not be overbroad. 
The court also concluded that OSHA’s 
interpretation that safety standards must 
be technologically and economically 
feasible did not adequately narrow the 
agency’s discretion because, as it 
understood OSHA’s position, OSHA 
viewed feasibility of safety standards 
“only as a ceiling, and not, as for toxics,

as a floor.” Id. at 1317. Thus, the court 
thought that OSHA’s interpretation of 
section 3(8) permitted the agency, “once 
significant risk is found, to require 
precautions that take the industry to the 
verge of economic ruin * * * or to do 
nothing at all.” Id. The court viewed 
OSHA as claiming "untrammelled 
power to dictate the vitality and even 
survival of whatever segments of 
American business it might choose,” id. 
at 1318, as leaving “opportunities for 
dangerous favoritism,” id., and as 
permitting imposition of compliance 
burdens “even where the risk appears to 
be diminutive or zero.” Id. at 1325.

Having found OSHA’s interpretation 
unreasonable, the court examined 
whether any limiting interpretation of 
the Act would narrow the agency’s 
discretion sufficiently to satisfy the 
nondelegation doctrine. The court 
concluded that cost-benefit analysis 
would be an acceptable limiting 
interpretation of section 3(8) without 
specifying any particular form of that 
methodology. The court also concluded 
that “there may be other interpretations 
that conform to nondelegation 
principles.” id. at 1321. Since at least 
one possible interpiretation would 
satisfy the Constitution, the court 
remanded for OSHA to either adopt that 
interpretation or to adopt another 
interpretation that constrained its safety 
rulemaking discretion sufficiently.

In response to the court’s opinion, 
OSHA has carefully examined the 
statutory criteria that apply to safety 
standards. The agency has paid 
particular attention to the court’s 
concern that OSHA’s interpretation of 
the statute must not permit the agency 
free rein to push industries to the “verge 
of financial ruin” or to do “nothing at 
all” in the face of a significant risk to 
worker safety. OSHA certainly did not 
intend to claim such unfettered 
authority in the lockout/tagout 
rulemaking. The preamble to the rule, 
however, did not contain an explanation 
of the statutory criteria that apply to 
safety standards. In light of the court’s 
opinion, OSHA is now setting forth its 
interpretation of the statutory standards 
that govern safety rules.

The agency construes the OSH Act as 
establishing a number of clear 
principles that limit and guide OSHA’s 
exercise of authority in standards 
proceedings. OSHA believes that its 
construction responds to the court’s 
constitutional concerns and establishes 
that the Act does not vest excessive 
discretion in the agency. In issuing a 
standard, OSHA must find that:

(1) The standard will substantially 
reduce a significant risk of material 
harm;

(2) Compliance is technologically 
feasible in the sense that the protective 
measures being required ah aady exist, 
can be brought into existence with 
available technology, or can be created 
with technology that can reasonably be 
developed;

(3) Compliance is economically 
feasible in the sense that industry can 
absorb or pass on the costs without 
major dislocation or threat of instability;

(4) The standard employs the most 
cost-effective protective measures 
capable of reducing or eliminating 
significant risk.

In addition:
(5) Under section 6(b)(8) of the OSH 

Act, any OSHA standard that differs 
from an existing national consensus 
standard must effectuate the Act’s 
objectives better than the national 
consensus standard.

Finally,
(6) Standards must be supported by 

the evidence in the rulemaking record 
and be consistent with prior agency 
practice or supported by some 
justification for departing from that 
practice.

These constraints apply to both safety 
and health rulemaking. The two types of 
rules differ, however, in that section 
6(b)(5) mandates that health rules be as 
protective as possible: Once significant 
risk is found, the standard must 
eliminate that risk to the extent it is 
technologically and economically 
feasible to do so. Because section 6(b)(5) 
does not govern safety rules, OSHA 
retains more discretion to shape safety 
standards than health standards. That 
does not mean, however, that OSHA’s 
discretion to issue safety standards is 
unconfined. OSHA’s discretion is 
confined at the ceiling because safety 
standards cannot require of employers 
more than is feasible. The court thought 
there was an overbreadth problem 
because it understood OSHA to claim 
unbridled discretion below the ceiling 
to regulate with any degree of stringency 
it pleased and even to do “nothing at 
all” in the face of a significant risk to 
employee safety.

OSHA does not interpret the OSH Act 
to give it such a wide range of 
discretion. In setting safety standards, 
OSHA must act consistently with the 
Act’s overriding purpose, which is to 
provide a high degree of employee 
protection. This purpose is evident from 
a number of statutory provisions. 
Section 2(b) of the OSH Act expresses 
the congressional “purpose and policy 
* * * to assure so far as possible every 
working man and woman in the Nation 
safe* * * working conditions * * *.” 
Section 6(a), which applied during the 
first two years after the Act became
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effective, required that when OSHA 
adopted existing federal and consensus 
standards the agency must “promulgate 
the standard which assures the greatest 
protection of the safety or health of the 
affected employees” in the event of any 
conflict. Section 6(b)(8) provides that 
when promulgating permanent safety or 
health standards that differ from 
existing national consensus standards, 
OSHA must explain “why the rule as 
adopted will better effectuate the 
purposes of this Act than the national 
consensus standard.” Since the key 
purpose of the Act is worker protection, 
a standard that differs from a national 
consensus standard will only better 
effectuate the Act’s purposes if it is 
more protective. In addition, the OSH 
Act’s “general duty” clause, section 
5(a)(1), requires each employer to 
“furnish to each of his employees 
employment and a place of employment 
which are free from recognized hazards 
that are causing death or serious 
physical harm to his employees.” These 
and other statutory provisions make 
clear that the Act’s purpose is to achieve 
a high degree of worker protection, and 
OSHA develops standards with that 
purpose in mind. The agency does not 
believe that the Act gives it the 
discretion to do “notiiing at all” if it 
finds a significant risk to worker safety 
in a rulemaking proceeding.

The notice-and-comment rulemaking 
process established by the Act assures 
that the agency is made aware of 
relevant evidence, of regulatory 
alternatives, and of the likely 
consequences of various courses of 
action. After issuing a notice of 
proposed rulemaking, OSHA holds 
hearings and affords all interested 
persons an opportunity to submit 
written evidence. OSHA invariably 
receives comments that cover the entire 
spectrum of interests affected by the 
standard and finds those comments very 
useful in developing the final standard. 
The agency evaluates all comments that 
are submitted and explains the basis for 
accepting or rejecting all major 
suggestions for modifications to the 
proposed standard. The agency must 
support all of its findings with evidence 
in the rulemaking record. The need to 
explain and support its rulemaking 
decisions in the face of contrary 
evidence and argument assures that 
OSHA’s rulemaking decisions conform 
to the statute’s protective purpose while 
avoiding regulatory extreme^.

Another constraint on OSHA’s 
nilemaking discretion is that significant 
departures from prior practice must be 
justified. OSHA’s history of safety 
rulemaking offers no basis for believing 
that the agency is inclined to regulatory

extremes. OSHA has promulgated 
numerous safety standards, the vast 
majority of which were not even 
challenged and none of which could 
seriously be described as relying on 
discretion to impose bankruptcy- 
threatening costs for minimal benefit or 
of otherwise threatening the vitality or 
existence of any industrial sector. The 
policies that have evolved during 
OSHA’s 21-year history of rulemaking 
activity limit OSHA’s discretion in 
future rulemakings.

It is certainly true that any individual 
OSHA standard may impose significant 
costs on industry. Congress decided, 
however, that affordable costs of 
providing safe and healthful workplaces 
are necessary costs of doing business.
As the Supreme Court has pointed out:
Congress understood that the Act would 
create substantial costs for employers, yet 
intended to impose such costs when 
necessary to create a safe and healthful 
working environment. Congress viewed the 
costs of health and safety as a cost of doing 
business. * * * Indeed, Congress thought 
that the financial costs of health and safety 
problems in the workplace were as large as 
or larger than the financial costs of 
eliminating these problems.

ATM Iv. Donovan, 452 U.S. at 519-522 
(emphasis in original).

Tne legislative history of the Act also 
demonstrates that Congress knew that 
some employers would pass compliance 
costs through to their customers but 
thought that price increases were 
justified by the need to achieve safe and 
healthful workplaces. "We know the 
costs would be put into consumer goods 
but that is the price we should pay for 
the 80 million workers in America.” S. 
Rep. No. 91-1282, 91st Cong., 2d Sess. 
(1970); H.R. Rep. No. 91-1291,91st 
Cong., 2d Sess. (1970), reprinted in 
Senate Committee on Labor and Public 
Welfare, Legislative H istory o f  the 
O ccupational Safety and H ealth A ct o f  
1970, (Committee Print 1971) (“Leg. 
Hist.”) at 444 (Senator Yarborough). “Of 
course, it will cost a little more per item 
to produce a washing machine. Those of 
us who use washing machines will pay 
for the increased cost, but it is worth it, 
to stop the terrible death and injury rate 
in this country.” Id. at 324; see also 
510—511,517. Congress also believed 
that the nation as a whole would receive 
tangible benefits from the avoidance of 
workplace injuries and illnesses:
[T)he vitality of the Nation’s economy will be 
enhanced by the greater productivity realized 
through saved lives and useful years of labor. 
When one man is injured or disabled by an 
industrial accident or disease, it is he and his 
family who suffer the most immediate and 
personal loss. However, that tragic loss also 
affects each of us. As a result of occupational

accidents and disease, over $1.5 billion in 
wages is lost each year (1970 dollars], and the 
annual loss to the gross national product is 
estimated to be over $8 billion. Vast 
resources that could be available for 
productive use are siphoned off to pay 
workmen’s compensation and medical 
expenses. * * *
Only through a comprehensive approach can 
we hope to effect a significant reduction in 
these job death and casualty figures.

Id. at 518-19 (Senator Cranston).
OSHA recognized, however, ¿ a t  the 

costs an OSHA standard imposes must 
not exceed the limits of economic 
feasibility. The UAWv. OSHA court, 
lacking a discussion of the agency’s 
interpretation of “economic feasibility” 
in the lockout/tagout preamble, inferred 
that the agency equates those limits 
with “the verge of economic ruin.” 938
F.2d at 1317. However, OSHA does not 
take such a draconian view of economic 
feasibility under the OSH Act. The 
Supreme Court has approved OSHA’s 
view that a standard that permits an 
industry to “maintain long-term 
profitability and competitiveness” is 
economically feasible. ATMI v.
Donovan, 452 U.S. at 530 n. 55.
Similarly, the D.C. Circuit has stated 
that “a standard is economically feasible 
if the cost of compliance does not 
threaten the ’competitive structure or 
posture’ of the industry.” N ational 
C ottonseed Prods. A ss'nv. Brock, 825 
F.2d 482,487 (D.C. Cir. 1987), cert, 
denied, 485 U.S. 1020 (1988), quoting 
IUD v. Hodgson, 499 F.2d 467,478 (D.C. 
Cir. 1974). In specific rulemakings,
OSHA has placed the line of economic 
feasibility considerably below industry
wide economic distress or bankruptcy. 
See for example, 43 FR 27360 (June 23, 
1978) (proposed 200 pg/m3 PEL for 
cotton dust did not raise serious 
possibility of industry-wide bankruptcy, 
but impact on weaving sector would be 
severe, possibly requiring 
reconstruction of 90 percent of all 
weave rooms. OSHA concluded ¿ a t  the 
200 pg/m3 level was not feasible for 
weaving and that 750 pg/m3 was all that 
could reasonably be required). See also 
54 FR 29245—46 (July 11,1989) and A1SI 
v. OSHA, 939 F.2d 975,1003 (D.C. Cir.
1991) (OSHA raised engineering control 
level for lead in small nonferrous 
foundries to avoid the possibility of 
bankruptcy for about half of small 
foundries even though the industry as a 
whole cduld have survived the loss of 
small firms.)

A standard that is economically 
feasible may well have a disparate 
impact on different firms within an 
industry. A company with older, less 
efficient,, and less safe machines and 
equipment will face heavier compliance
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costs than a competitor that is more 
efficient or that uses the latest 
technology. Indeed, for such a company, 
the cost of retrofitting existing machines 
in order to comply with OSHA 
standards may exceed the cost of 
replacing those machines. However, it is 
fully consistent with congressional 
intent for standards to force employers 
with inefficient and unsafe workplaces 
to either modernize their operations, 
becoming safe and efficient competitors, 
or go out of business. The D.C. Circuit 
has stated:
It would appear to be consistent with the 
purposes of the Act to envisage the economic 
demise of an employer who has lagged 
behind the rest of the industry in protecting 
the health and safety of employees and is 
consequently financially unable to comply 
with new standards as quickly as other 
employers.
IUD v. Hodgson, 499 F.2d 467, 478 (D.C. 
Cir. 1974). Moreover, Congress 
recognized that a standard that applies 
uniformly to all employers in an 
industry will have the beneficial effect 
of eliminating any competitive 
advantage that one employer might gain 
by cutting comers on safety and health. 
Leg. Hist, at 144, 854,1188,1201. 
Consistent with Congress’ intent, OSHA 
views an economically feasible standard 
as one that might push industry 
laggards, but not safety-conscious 
employers or the industry as a whole, to 
the “verge of economic ruin.’’

To summarize, an OSHA safety 
standard must: (1) materially reduce a 
significant risk to workers; (2) be both 
technologically and (3) economically 
feasible to implement; (4) be cost- 
effective; (5) effectuate the OSH Act’s 
goals at least as well asany national 
consensus standard that applies to the 
same hazard; (6) adequately respond to 
any contrary evidence and argument in 
the rulemaking record; and (7) be 
consistent with past rulemaking policies 
except to the extent that OSHA justifies 
a departure from those policies. OSHA 
believes that these constraints assure 
that OSHA safety standards are highly 
protective to workers without imposing 
an undue burden on employers. The 
requirement that standards reduce a 
significant risk at a cost and in a manner 
that is feasible and cost-effective assures 
that, even without a formal cost-benefit 
analysis, OSHA standards “produce a 
benefit the costs of which are not • 
unreasonable.” NGFA v. OSHA, 866 
F.2d 717, 733 (5th Cir. 1989).

OSHA believes that this interpretation 
effectuates the Act’s purposes and 
resolves the constitutional concerns that 
animated the court’s remand. In short, 
OSHA is affirming that its discretion in 
safety rulemakings is limited, and that

the Act establishes clear criteria to guide 
the agency's exercise of its authority.

The lockout/tagout standard 
illustrates how the statutory constraints 
operate in practice. To assess the risk 
presented by hazardous energy, OSHA 
examined accident data collected by a 
number of groups, including the Bureau 
of Labor Statistics, the National Institute 
for Occupational Safety and Health, and 
OSHA itself. See 54 FR at 36648-52. 
OSHA’s contractor, the Eastern Research 
Group (ERG), estimated that inadequate 
lockout/tagout procedures led to 2% of 
all workplace injuries and 7.1% of 
fatalities. From ERG’s data, OSHA 
estimated that in 1984 workers suffered 
144 fatal injuries, 33,432 lost workday 
injuries, and 37,561 non-lost workday 
injuries due to inadequate lockout/ 
tagout programs. Moreover, ERG had 
found that lockout/tagout injuries 
tended to be significantly more severe 
than other workplace injuries, resulting 
in 24 lost workdays as compared to 16 
lost workdays for the average lost-time 
occupational injury. Based on this 
evidence, OSHA determined “that the 
failure to control hazardous energy 
results in a significant risk to 
employees.” 54 FR at 36684.

OSHA also analyzed the injury 
reports to determine the underlying 
causes of lockout/tagout accidents and 
to develop measures to prevent similar 
occurrences. Accident data and other 
evidence showed that employees are 
injured or killed by uncontrolled energy 
during servicing/maintenance of 
industrial equipment (regardless of 
industrial sector, establishment size, or 
equipment type) due to five factors: 
Failure to stop the machine or 
equipment, failure to disconnect the 
machine or equipment from the power 
source before performing service or 
maintenance, failure to dissipate 
residual energy, inadvertent reactivation 
of equipment, or failure to clear all 
necessary areas before reactivation. The 
evidence also showed that the hazard 
could be substantially reduced if 
employers were required to take four 
steps:

(1) Evaluate equipment and servicing 
practices and develop safe procedures;

(2) Use locks or tags to limit worker 
ability to by-pass or overlook safety 
procedures;

(3) Train workers in implementation 
of the safety program; ana

(4) Enforce the safety rules through 
monitoring and discipline.
29 CFR 1910.147(c)(4); (c)(7)(iHii);
(c)(6)(i); (cM7)(iii); (c)(4)(iiK

OSHA estimated that compliance 
with the four-part safety program would 
prevent 85% of lockout/tagout related

accidents. Thus, the standard was 
estimated to prevent approximately 122 
fatalities, 28,416 lost workday injuries, 
and 31,926 non-lost workday injuries 
annually. OSHA judged this to be a 
substantial reduction of risk.

OSHA concluded that the standard is 
technologically feasible because its 
requirements—locks, tags, procedures, 
training, periodic inspections, and 
implementation—are devices and 
practices already in existence; OSHA 
found that 90 percent of large firms, 65 
percent of medium-sized firms, 45 
percent of small firms, and 20 percent 
of very small firms in high-impact 
industries already use lockout/tagout 
procedures. Ex. 71, “Regulatory Impact 
Analysis” (RIA), pp. IV-3, 4.

To assess economic feasibility, the 
standard’s estimated costs were 
compared to the gross and net income 
of affected establishments. Taking into 
account all costs, including purchase of 
materials such as locks and tags, 
modification of equipment and work 
practices, implementation, planning, 
administration, training, and periodic 
inspections, the costs attributable to the 
standard would total $214.3 million in 
the first year and $135.4 million in 
subsequent years. OSHA broke down 
these total figures into the costs that 
would be incurred by establishments of 
different sizes in both high- and low- 
impact industries. RIA, pp. VI-46, 47. 
For example, OSHA found that first-year 
compliance costs for high-impact firms 
would range from $120 for very small 
firms to $28,172 for large ones. OSHA 
concluded that when measured against 
operating costs and net income, these 
costs are negligible. On average, costs 
would not exceed 0.05% of operating 
costs or 2.2% of net income for the first 
year, or 0.03% of operating costs or 0.6- 
1.5% of net income annually. Based on 
these figures, OSHA concluded that the 
standard would not have a significant 
impact on the financial structure or 
stability of any size manufacturing firm. 
RIA, p. VII-5. The agency further noted 
that the firms currently in compliance 
were able to compete successfully with 
those that were not, indicating that the 
net economic costs of lockout/tagout 
procedures would not be significant.

OSHA assured that the standard 
would be cost-effective in a number of 
ways. Having found that lockout would 
generally be safer than tagout, OSHA 
required that any new, overhauled, or 
modified equipment be equipped with 
lockout-capable energy isolating 
devices, which are readily available at 
no extra cost compared to unlockable 
devices. This provision improves 
worker protection, at no cost to 
employers, by providing an increasing
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capability for employers to use lockout 
rather than tagout procedures. The 
standard is also cost-effective in 
excluding from coverage cord-and-plug 
connected equipment for which 
adequate protection against inadvertent 
energization can he obtained by 
unplugging the equipment and 
maintaining the plug under the 
exclusive control of the servicing 
worker. In addition, the standard is 
written in performance-oriented 
language that spells out general 
obligations but leaves employers free to 
achieve the regulatory goal at the lowest 
cost for each workplace. In particulars 
the standard permits employers to 
choose locks, tags, or a combination of 
both based on cost considerations, as 
long as the choice achieves the requisite 
level of safety.

OSHA found that the standard would 
not have a disproportionate impact on 
small business. Indeed, small businesses 
would tend to experience less rather 
than more proportional impact because 
the standard exempts the cord-and-plug 
connected equipment that OSHA’s 
contractor found is likely to be used in 
smaller establishments to perform the 
same types of tasks as manufacturing- 
type equipment in the largest 
establishments. Ex. 3-15, p. 3-134; RIA, 
p. VI-16. Moreover, OSHA’s finding 
that the standard would have a 
negligible financial impact on all 
affected firms assures that the standard 
will not eliminate or threaten the 
vitality of any business segment.

The rulemaking process assured that 
OSHA was made aware of regulatory 
problems and alternatives, enabling the 
agency to shape the rule to 
accommodate competing interests. For 
example, numerous commenters 
objected to the proposed standard’s 
placement of locks and tags on an equal 
plane, saying that tags, but not locks, 
“could be carelessly bypassed without 
major effort.” 54 FR at 36654. Based on 
the rulemaking record, OSHA 
determined that “the use of lockout 
devices will provide employees with a 
more secure and more effective means 
of assuring that equipment will not be 
reenergized while they are working on 
it.” 54 FR at 36655. However, some 
employers reported that they had used 
tags successfully, with one company 
presenting evidence that it had suffered 
only one lost-time accident that was 
marginally related to the use of tags in 
over 488 million man-hours of work.
This company suggested that the key to 
safety lay not in the use of a specific 
device but in “good procedures and 
careful training combined with 
assurance of accountability.” 54 FR at 
36654. In light of the entire record,

OSHA decided that the final standard 
should prefer the use of lockout when 
equipment is lockable but permit the 
use of tagout where the employer can 
“demonstrate that the tagout program 
will provide a level of safety equivalent 
to that obtained by using a lockout 
program.” 29 CFR 1910.147(c)(3)(i). 
Thus, the rulemaking process led to a 
standard that assures employee 
protection while giving employers 
flexibility in choosing how to provide 
that protection.

OSHA’s evaluation of the rulemaking 
record resulted in other decisions that 
gave industry flexibility to meet the 
standard’s protective goals. These 
decisions include:

(1) Not requiring immediate 
replacement of equipment that is 
incapable of being locked with lockable 
equipment;

(2J An exemption for minor servicing 
activities that are routine, repetitive and 
integral to the production operation (29 
CFR 1910.147(a)(2)(ii) (Note));

(3) An exception to the requirement 
that an employer document the required 
energy control procedure when certain 
conditions exist (29 CFR 
1910.147(c)(4)(i) (Note)); and

(4) Alternative requirements to the 
“one person, one lock” principle for 
complex group operations (29 CFR 
1910.147(f)(3)(i)).

The rulemaking process produced a 
standard whose cost per lira saved is 
clearly reasonable. Dividing the 
standard's total annual cost of $214 
million for the first year and $135 
million for subsequent years by the 122 
fatalities the standard will avoid 
annually yields a cost per life saved of 
between one and two million dollars. 
This calculation, it Should be noted, 
overstates the standard’s cost per life 
saved, for it does not reflect savings due 
to accidents avoided or attribute any of 
the standard’s costs to the non-fatal 
accidents avoided. Moreover, the 
standard clearly does not impose 
excessive burdens on employers. The 
only equipment employers must 
purchase consists oi inexpensive 
devices such as locks, chains, and tags. 
The main costs will be for developing 
lockout/tagout procedures, changing 
work practices to conform to those 
procedures, training employees to 
assure that the procedures are properly 
implemented, and conducting periodic 
inspections to assure continued 
effectiveness of the program. Such 
administrative and training costs are the 
type of costs businesses typically incur 
for a variety of reasons and will 
obviously not be overly burdensome. 
Indeed, the fact that many employers 
voluntarily implemented effective

lockout/tagout programs even before the 
standard was issued demonstrates that 
compliance will not be unreasonably 
burdensome.

The costs of lockout/tagout are 
consistent with other OSHA safety 
standards. OSHA’s excavation standard, 
for example, eliminates 74 deaths and 
over 800 lost workday injuries annually 
at a cost of about $306 million, making 
the cost per life saved about $4.1 
million. 54 FR 45954 (Oct. 31,1989). 
OSHA’s Grain Handling Facilities 
standard eliminates 18 deaths and 394 
injuries annually at a total net cost of 
$5.9 to $33.4 million, for a cost-per-life- 
saved between $0.33 and $1.9 million. 
52 FR 49622 (Dec. 31,1991). The 
Process Safety Management standard is 
estimated to prevent 132 fatalities and 
767 in juries/illnesses annually in years 
1—5 and 264 fatalities and 1534 injuries/ 
illnesses in years 6-10. 57 FR 6402 (Feb.
24,1992). The compliance costs to 
achieve these benefits would be $888.7 
million in years 1-5 and $405.8 million 
in years 6-10. Id. at 6401. Thus, the cost 
per life saved would be $6.7 million in 
years 1-5, would decline to $1.5 million 
in years 6-10, and would average $3.3 
million over the ten-year period.

Finally, the lockout/tagout standard is 
consistent with section 6(b)(8), which 
requires that OSHA standards, when . 
they differ substantially from an existing 
national consensus standard, better 
effectuate the Act’s purpose. The 
proposed lockout/tagout standard was 
based on a national consensus standard, 
ANSI Z244.1-1982, “American National 
Standard for Personnel Protection— 
Lockout/Tagout of Energy Sources— 
Minimum Safety Requirements.” All of 
the protective provisions in the final 
standard are an outgrowth of the 
proposal and the ANSI standard. The 
main difference between the two is that 
the ANSI standard, like the standard 
OSHA proposed, permitted an 
unrestricted use of lockout or tagout. As 
described earlier, OSHA changed to a 
lockout preference in the final standard 
because the rulemaking record showed 
that it was more protective. Since the 
key purpose of the Act is worker 
protection, this change clearly 
effectuated the Act’s objective. In 
addition, OSHA concluded that 
issuance of the lockout/tagout standard 
better effectuates the Act man sole 
reliance on 13 national consensus and 
established federal standards pertaining 
to equipment maintenance that OSHA 
summarily adopted in 1971 but whose 
scope was limited and whose efficacy 
was impaired by inconsistencies 
between different equipment and 
industries and by inadequate protective 
requirements.
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IL The Lockout Preference Issue
The proposed standard afforded 

employers the option of either locking 
or tagging energy sources to prevent 
machines or equipment from being 
energized while employees perform 
servicing or maintenance. However, the 
rulemaking record showed that locks 
were generally more effective than tags 
at preventing inadvertent 
reenergization. When a maintenance 
worker applies a lock properly, 
reenergization of the equipment is 
absolutely precluded until the lock is 
removed. A tag only provides a warning 
and does not physically prevent another 
worker from ignoring the warning and 
energizing the equipment prematurely. 
Moreover, tags can become detached or 
damaged by either environmental 
conditions or by movement of materials, 
equipment, ana personnel through the 
workplace. A number of parties to the 
rulemaking proceeding pointed to these 
inherent limitations of tags in their 
comments. Some commenters proposed 
that the final standard require 
employers to use lockout exclusively.

OSHA rejected the suggestion that the 
standard mandate universal lockout for 
two reasons. First, some energy control 
devices currently in use are incapable of 
being locked out, and OSHA found 
insufficient evidence to show that it 
would be feasible to immediately 
replace such devices with lockable ones. 
Therefore, at a minimum the standard 
had to permit employers with 
unlockable equipment to use tagout. 
Second, some employers provided 
evidence that they had successfully 
implemented highly protective tagout 
programs. OSHA decided that 
employers with demonstrably 
successful tagout programs should be 
permitted to continue to use those 
programs. _

To minimize safety hazards from the 
inherent limitations of tags while still 
permitting tagout where it is necessary 
or adequate, OSHA changed the final 
standard in three ways. First, the 
standard requires employers who use 
tagout to train employees in the 
limitations of tags and in specific 
precautions that must be taken to 
minimize the possibility that human 
error will render the tags ineffective. 
Tagout training must include the 
following:

(A) Tags are essentially warning devices 
affixed to energy isolating devices, and do 
not provide the physical restraint on those 
devices that is provided by a lock.

(B) When a tag is attached to an energy 
isolating means, it is not to be removed 
without authorization of the authorized 
person responsible for it, and it is never to 
be bypassed, ignored, or otherwise defeated.

(C) Tags must be legible and 
understandable by all authorized employees, 
and all other employees whose work 
operations are or may 1m in the area, in order 
to be effective.

(D) Tags and their means of attachment 
must be made of materials which will 
withstand the environmental conditions 
encountered in the workplace.

(E) Tags may evoke a false-sense of 
security, and their meaning needs to be 
understood as part of the overall energy 
control program.

(F) Tags must be securely attached to 
energy isolating devices so that they cannot 
be inadvertently or accidentally detached 
during use.
29 CFR 1910.147(c)(7)(ii).

Second, the final standard requires 
employers with lockable equipment to 
use lockout unless the employer is able 
to show that the use of tagout will 
provide a level of safety equal to that of 
a lockout program. 29 CFR 
1910.147(c)(3). This provision was 
specifically designed to permit those 
employers who had already developed 
and implemented effective tagout 
procedures to continue to use those 
procedures. Although all employers 
were afforded this option, OSHA 
recognized that few employers were 
likely to choose it. For employers with 
lockable equipment who had not 
already developed successful tagout 
programs, the cost of a lockout program 
will be lower than tagout; equipment 
costs are roughly equal and tagout 
involves additional costs for the tagout- 
limitation training that must be offered 
and for other steps employers must take 
to assure that tagout is as effective as 
lockout. The lower cost and generally 
greater effectiveness of lockout would 
give employers strong incentives to 
choose that option.

The third change requires that newly 
installed machines or equipment, and 
machines or equipment that are 
replaced or undergo major repair, must 
be equipped with lockable energy 
isolating devices. 29 CFR 
1910.147(c)(2)(iii). By requiring that 
lockable equipment replace unlockable 
equipment in the ordinary course of 
industrial modernization, this provision 
will result in a future increase in the use 
of lockout instead of tagout. The 
provision imposes no cost on employers 
because lockable energy isolating 
devices are readily available and are no 
more expensive than unlockable ones. 
RIA, p. VI-20.

NAM argued to the court that OSHA 
failed to justify the provision that 
requires employers to use lockout 
unless they can demonstrate that their 
use of tagout provides a level of safety 
equal to lockout. NAM contended that 
the change from the unrestricted

lockout-tagout option in the proposed 
rule to the lockout preference in the 
final rule provided little additional 
protection while imposing significant 
additional cost. NAM suggested to the 
court that the change would avert only 
42 injuries annually, of which 26 would 
not even involve a lost day of work, at 
a cost of $2.3 million in the first year 
and $400,000 annually thereafter. 938 
F.2d at 1323-24. In its remand order, 
the court instructed OSHA to reevaluate 
the lockout preference provision in light 
of the figures offered by NAM.

OSHA has reevaluated the lockout 
preference provision as well as the other 
changes that OSHA made to the final 
standard in light of its finding that 
lockout is more protective than tagout. 
The agency reaffirms its finding that 
lockout is a superior means of 
protection. Moreover, OSHA concludes 
that none of the changes impose costs 
that are not reasonably related to safety 
gains. Two of the provisions—the 
lockout preference provision challenged 
by NAM and the requirement for 
eventual installation of lockable energy 
isolating devices—produce safety gains 
at no cost to employers. The third 
provision—the requirement for specific 
tagout training—assures that employees 
involved in a tagout program 
understand the limitations of tags. This 
information is vital if tagout programs 
are to achieve an acceptable level of 
effectiveness.

Under the lockout preference 
provision, which applies only to 
employers with lockable equipment, 
employers can freely use lockout. They 
can use tagout only if they can 
demonstrate an equal level of safety to 
lockout. For employers who use 
lockout, the final standard imposes no 
additional duties, and therefore no 
additional costs, over the proposed 
standard. Employers who choose tagout 
under the final standard will incur 
additional costs over the proposed 
standard: they must expand employee 
training to assure that employees are 
aware of the limitations of tagout and 
must take other steps to assure an equal 
level of effectiveness. But no employer 
with lockable equipment is required to 
incur these additional costs bemuse all 
such employers may use the less costly 
lockout option. Hence, whatever 
additional costs are incurred by 
employers who choose tagout are not 
costs imposed by the standard but are 
costs incurred through their own choice. 
Moreover, by affording employers the 
option of using tagout, the standard 
expands employer choice and avoids 
imposing on those employers who have 
already developed successful tagout 
programs the costs of converting to



Federal Register /  Vol. 58, No. 59 /  Tuesday, March 30, 1993 /  Rules and Regulations 1 6 6 1 9

lockout Thus, the lockout preference 
provision permits all employers to 
minimize their costs while assuring that 
workers are adequately protected.

Although the lockout preference 
provision imposes no cost on 
employers, it will produce safety 
benefits to employees by increasing the 
use of inherently more protective 
lockout procedures. The provision gives 
employers a financial incentive to use 
lockout by imposing additional safety 
measures, and associated higher costs, 
on employers with lockable equipment 
who choose to use tagout. Moreover, the 
lockout preference provision encourages 
use of lockout by putting employers on 
notice that lockout is generally the more 
effective means of protection. Allowing 
an unrestricted lockout/tagout option, as 
the proposed standard did, would imply 
that OS HA considered both means of 
protection to be equally effective and 
would induce some employers to 
choose the less protective tagout option.

The provision requiring installation of 
lockable energy isolating devices also 
produces safety gains for employees at 
no cost to employers. The provision 
does not require employers to retrofit 
existing equipment but only to install 
lockable devices when they either 
install new equipment or when . 
equipment undergoes major repair or 
replacement. Lockable energy isolating 
devices are readily available at no extra 
cost. RIA, p. VI-20. Thus, the provision 
assures an increase, over time, in the 
percentage of equipment that is lockable 
while avoiding costs on employers for 
converting to lockable equipment. In 
turn, it assures a gradual increase in the 
use of lockout, with a corresponding 
increase in worker protection due to the 
safety advantages of lockout.

Unlike the lockout preference and 
lockable-device provisions, the 
provision on tagout-limitation training 
imposes costs on employers. In its 
Regulatory Impact Analysis, OSHA 
attempted to quantify the impact of 
tagout-limitation training based on the 
assumption that 15 minutes would need 
to be added to general energy control 
training to train each worker involved 
with tagout procedures on the specific 
points listed in the standard. This 
training increment would amount to 
$7.2 million in the first year of the 
standard and would sharply decline 
thereafter, since the standard requires 
retraining only when there is a change 
in job assignments, equipment, or 
procedures, or when the employer has 
reason to believe that employee 
knowledge of energy control procedures 
is inadequate. RIA, pp. VI-43, VI-45. It 
is clear, however, that the actual cost of 
tagout-limitation training will be less.

Fifteen additional minutes will rarely be 
necessary, since the basic training 
required by the standard would 
necessitate training in the 
characteristics and proper use of tags by 
employers who rely on tags. The 
specific items of tagout-limitation 
training required by the final standard 
simply clarify this already-existing duty 
and assure that all employees involved 
in tagout programs are taught certain 
specific points that are vital to the safe 
use of tags. Even in establishments 
where 15 additional minutes are used, 
the additional time and cost represent a 
small percentage of total training costs 
even as they assure a critical step in 
worker understanding. OSHA believes 
that such training is a minimum step 
that employers must take to assure that 
tagout programs are sufficiently 
protective and is entirely consonant 
with cost.

OSHA has examined the figures NAM 
presented to the court purporting to 
show the injuries averted and additional 
costs of the lockout preference 
provision. For the following reasons, 
those injury and cost figures do not 
accurately reflect the effects of the 
lockout preference provision and do not 
in any sense offer a meaningful 
comparison between the proposed and 
final standards.

NAM obtained the figures it presented 
to the court by comparing the 
Preliminary Regulatory Impact Analysis 
(Preliminary RIA) for the proposed 
standard to the RIA for the final 
standard. NAM subtracted the estimated 
safety benefits in the final RIA from 
those in the preliminary RIA to 
conclude that the final standard would 
prevent 16 more lost-workday and 26 
more non-lost-workday injuries than the 
proposed. Similarly, NAM compared 
the cost of the final standard to that of 
the proposed by subtracting the cost 
figures reported in the respective RIAs. 
NAM argued to the court that the final 
standard differed from the proposed in 
two ways, first, by adding the lockout 
preference provision, second, by 
altering language to clarify an exception 
to the scope of tha standard that applies 
when minor servicing takes place 
during normal production operations. 
NAM suggested that the difference in 
injury and cost estimates between the 
final and proposed standards had to be 
attributed to these two changes and that 
OSHA had therefore not justified the 
lockout preference provision.

NAM’s approach does not lead to an 
accurate comparison between the costs 
and benefits of the proposed and final 
standards. The differences in 
compliance costs and injuries averted 
between a proposed and final standard

cannot be computed simply by 
comparing the Preliminary RIA with the 
final RIA. The final RIA, like the final 
standard itself, incorporates the 
information the agency gained during 
the rulemaking process. It is a more 
accurate assessment of the standard’s 
regulatory impact and supplants the 
original RIA, which was necessarily 
based on less complete information. 
Indeed, the proposed standard explicitly 
noted that the figures that were being 
presented reflected a “Preliminary 
Regulatory Impact Analysis.” 53 FR at 
15516. OSHA indicated that those 
figures were subject to change when it 
invited “public comment on these 
estimates for incorporation into the final 
RIA that will accompahy the final rule.” 
OSHA believes that the final RIA 
contains reasonable estimates of the 
final standard’s compliance costs and 
injuries averted, and OSHA relied on 
those figures in developing the final 
rule. The Preliminary RIA played no 
role in OSHA’s ultimate rulemaking 
decisions.

OSHA believes that the three changes 
to the final standard discussed in this 
section will produce substantial safety 
benefits by minimizing the use of tagout 
and upgrading tagout’s effectiveness 
where it is used. Although all employers 
have the option of using tagout, 
virtually all employers with lockable 
equipment will choose to use lockout 
rather than expend the additional 
money and effort needed to develop 
tagout programs that are equally 
effective. OSHA anticipates that the 
employers who choose the tagout option 
will be those who already have 
extensive experience in developing and 
implementing tagout programs that are 
demonstrably protective. Employers 
with unlockable equipment will use 
tagout but must assure that employees 
are trained in tagout’s limitations.
OSHA estimated that the standard 
would prevent 85% of hazardous energy 
accidents. RIA, pp. VI-55, 57. In future 
years, as the percentage of lockable 
equipment rises to 100%, industry will 
move to full use of lockout (or equally 
effective tagout) procedures. OSHA 
estimated that hill use of lockout would 
prevent 95% of accidents. RIA, p. VI- 
50. Thus, the changes to the final 
standard will provide immediate safety 
benefits and those benefits will increase 
over time.

OSHA is confident that the final 
standard will be significantly more 
protective than the proposed standard. 
Although OSHA originally estimated 
that the proposed standard, with an 
unrestricted lockout/tagout option, 
would be 85% effective, the evidence in 
the rulemaking record demonstrated



1 6 6 2 0  Federal Register /  Vol. 58, No. 59 /  Tuesday, March 30, 1993 /  Rules and Regulations

that the rule would not reach that level 
of effectiveness because of the inherent 
limitations of tags. Therefore, in 
promulgating the final standard, OSHA 
readjusted its estimate of the proposal’s 
effectiveness to 80%. RIA at V-5, VI-56. 
The estimated 5% higher effectiveness 
level of the final standard compared to 
the proposed translates into seven fewer 
deaths annually and a corresponding 
decrease in both lost-workday and non- 
lost-workday injuries. Having 
reevaluated the evidence on the relative 
effectiveness of lockout and tagout, 
OSHA reaffirms its finding that lockout 
is the preferred means of protection and 
concludes that the modifications to the 
final standard that reflect this finding 
are cost-effective ways of providing 
additional protection compared to the 
unrestricted lockout/tagout option in 
the proposed standard.
III. The Disaggregation Issue

The lockout/tagout standard applies 
in all "general industry” workplaces1 in 
which hazards associated with the 
unexpected energization of machinery 
and equipment during servicing and 
maintenance occur. Lockout/tagout 
hazards are so pervasiye and arise 
during such a wide variety of servicing 
and maintenance activities that any 
attempt to define the standard’s scope 
by employer sector within general 
industry would result in the standard 
excluding some hazardous servicing and 
maintenance activities from coverage.
To avoid having the standard be 
underinclusive while at the same time 
avoiding the imposition of compliance 
burdens where no hazard exists, OSHA 
drafted the standard to impose a 
compliance duty on employers only to 
the extent that hazardous servicing and 
maintenance activities in fact take place 
in their workplaces.

In the rulemaking, OSHA examined 
records showing that accidents 
attributable to the failure to control 
hazardous energy had occurred 
throughout general industry. See 54 FR 
at 36646-52. NAM, pointing to evidence 
that the injury rate varied among 
industries, contended that OSHA 
should have eliminated from coverage 
industry sectors whose reported 
incident rates were low. The court 
remanded for OSHA "to explain its

1 The standard does not cover construction, 
agriculture, and maritime employment; installations 
under the exclusive control of electric utilities for 
the purpose of power generation, transmission and 
distribution; exposure to electrical hazards from 
work on, near, or with conductors or equipment in 
electric utilization installations; and oil and gas 
well drilling and servicing. OSHA determined that 
these industries and workplaces possessed unique 
characteristics that required further study. 54 FR 
36657-36659.

decision to impose lockout/tagout even 
where the risk appears to be diminutive 
or zero.” 938 F,2d at 1325.

OSHA has reevaluated the evidence 
on which NAM relied that shows 
variations in injury rates among 
industries. For the following reasons, 
OSHA does not believe that this 
evidence supports the suggestion that 
the standard should specifically exclude 
industrial sectors from coverage under 
the standard.

As explained earlier, OSHA 
determined that without the protections 
of the lockout/tagout standard, workers 
face a significant risk of material harm 
every time they perform service or 
maintenance work on powered 
industrial equipment. 54 FR 36,647-48, 
36652-53. OSHA also found that 
hazardous servicing occurs in almost all 
industrial sectors. Data gathered by ERG 
according to Standard Industrial 
Classification code group showed that 
all manufacturing industries, SICs 20 
through 39, have high concentrations of 
equipment and servicing accidents. 
Seventeen low impact groups between 
SICs 40 and 79 have less equipment that 
requires servicing and lower accident 
rates than do the manufacturing sectors, 
but each does engage in some servicing 
and maintenance activities that require 
lockout/tagout protection.

Railroads (SIC 40): servicing of climate- 
controlled railroad cars, machine-shop 
operations, and material handling 
equipment;

Public Transit (SIC 41): servicing of 
vehicles, tire repair machines, hydraulic lifts 
and hoists;

Trucking and Warehousing (SIC 42): 
servicing of conveyors, freight elevators, 
industrial trucks, forklifts, cranes;

Water Transportation (SIC 44): servicing of 
engine room equipment, heating plants, 
cranes, hoists;

Transportation by Air (SIC 45): servicing of 
airplanes, helicopters, mobile passenger 
loading tunnels, baggage handling equipment 
such as conveyors, escalators, elevators;

Pipelines Except Natural Gas (SIC 46): 
servicing of pipelines transporting hazardous 
substances or substances under high pressure 
or temperature;

Transportation Services (SIC 47): servicing 
of railroad car heating, ventilation and 
refrigeration, grain leveling and car cleaning 
equipment, weighing and packing 
equipment;

Communications (SIC 48): servicing of 
installation hoisting equipment, high voltage 
equipmeht;

Electric, Gas and Sanitary Services (SIC 
49): servicing of water, steam, irrigation and 
sewerage pipelines, hoisting apparatus, 
power transmission devices;

Wholesale Trade-Durable Goods (SIC 50): 
servicing of manufacturing operations 
conducted as a secondary business or as part 
of a vertically integrated operation, servicing

of scrap metal recycling equipment, hoists, 
conveyors, saws, planers;

Wholesale Trade-Nondurable Goods (SIC 
51): servicing of grain elevators and augers, 
conveyors, hoisting equipment;

Food Stores (SIC 54): servicing of 
packaging machinery, conveyors, meat 
cutting equipment, ovens;

Personal Services (SIC 72): servicing of 
laundry and dry cleaning equipment;

Business Services (SIC 73): servicing of 
heating, ventilating and air conditioning 
systems, electrical systems, centrifuges;

Automotive Repair, Services, and Garages 
(SIC 75): servicing of hoisting equipment, 
hydraulic lifts, repair machinery;

Misc. Repair Services (SIC 76): servicing of 
welding repair equipment;

Amusement and Recreation Services (SIC 
79): servicing of large rides and other 
amusement equipment with moving parts.

Summarized at RIA, pp. II—10,11. 
Additional sectors with "negligible” 
concentrations of powered equipment 
also occasionally have workers involved 
in servicing or maintenance. RIA 
summary at pp. 11-10,11.

Low reported accident rates or 
equipment concentrations for some SIC 
sectors do not mean that servicing 
workers in those sectors are not exposed 
to a significant risk. First, SIC 
designations reflect only the primary 
work activity at a workplace, not the 
entire range of activities. Thus, an 
accident occurring in an operation in an 
employer’s secondary area of activity 
may be attributed to the SIC 
representing the firm’s major activity, 
skewing the data for both SICs. Or an 
accident may involve employees of a 
contractor and be reported under the 
contractor’s SIC rather than the SIC in 
which the hazardous machine or 
equipment was located. A particular SIC 
may exhibit a low rate of hazardous 
energy accidents because relatively little 
servicing and maintenance takes place 
in that SIC even though the servicing 
and maintenance that does take place is 
just as risky as that in a SIC in which 
such activities are more common. 
Moreover, a particular SIC may show a 
low accident rate because many 
employers in that SIC are already 
protecting their employees against 
lockout/tagout hazards. The fact that 
responsible employers are protecting 
their employees would not, however, 
justify OSHA’s failure to issue a 
standard that requires other employers 
to provide the same needed protection.

In addition to the inherent limitations 
of accident data organized by SIC codes, 
defining the scope of a standard by SIC 
codes would restrict the standard’s 
ability to adapt to circumstances that 
cannot be precisely foreseen when the 
standard is promulgated. As noted 
above, a workplace’s SIC designation is
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based on its primary activity, but the 
primary activity in many workplaces 
changes over time. The coverage of 
hazardous servicing activity that takes 
place in a workplace Should not depend 
on the fortuity of the SIC code it 
happens to be in at any given time. 
Moreover, SIC codes themselves are 
periodically redefined at the 3 and 4 
digit levels. If the standard’s 
applicability is defined by SIC codes, 
such redefinitions will affect coverage 
in a manner that is unpredictable and 
that may well deny coverage where it is 
needed.

Even if SIC designations provided a 
sound means of defining a standard’s 
coverage, the available accident data did 
not prove that any industry sectors were 
free of risk from hazardous energy. The 
data covered a relatively limited time 
span and were affected by some degree 
of mis-reporting and under-reporting.
For example, the ERG report, which 
showed no injuries for five low impact 
SICs (Ex. 3-15, p. 3-9), reflected 
incidents from only one set of reports 
during a four-month period in twenty- 
five states. See RIA, pp. V-2, V-3; Ex. 
3-15, pp. 3-5, 3-8. Given the inherently 
hazardous nature of servicing operations 
and the limitations of SIC reporting, the 
absence of injury reports over a four- 
month period in a limited geographic _ 
area dia not support an inference of no 
or low risk.

Accordingly, OSHA expressed the 
standard’s coverage in performance 
terms rather than SIC codes. The 
standard applies to all servicing and 
maintenance activities during which 
employees can be injured if machines or 
equipment become unexpectedly 
energized or if stored energy is released 
but not to servicing and maintenance 
that present minimal and readily 
controlled risk, such as work on 
electrical equipment that can be. 
deenergized by simply unplugging it, 
and minor servicing activities that lake 
place during normal production 
operations. Thus, each covered 
employer’s burden is determined by the 
frequency and complexity of servicing 
actually undertaken.

For similar reasons, OSHA decided 
not to limit the standard to particular 
equipment. By its terms the standard 
applies only when the unexpected 
energization or release of stored energy 
could cause injury to employees. 
Machines and equipment that present 
no hazard are excluded from coverage. 
The court referred to sewing machines 
as a type of equipment that might 
present less of a hazard than larger, 
more powerful machinery. For sewing 
machines like those used at home, not 
of industrial size and configuration, the

standard’s cord-and-plug exemption 
would apply. Industrial sewing 
machines used in high impact sectors 
like SIC 23, Apparel Manufacture, 
plainly present electrical and puncture 
hazards. Moreover, industrial processes 
and equipment are constantly changing, 
and restricting the standard to machines 
and equipment that are in use at the 
time of promulgation would fail to 
recognize that newly developed 
equipment can be just as hazardous as 
equipment currently in use. OSHA 
believes that the best approach is the 
one it has taken: the standard applies to 
all machines and equipment for which 
inadvertent energization during 
servicing or maintenance will expose 
employees to injury, and only to such 
machines and equipment. This 
approach assures that workers are 
protected wherever lockout/tagout 
hazards exist but that compliance 
burdens are not imposed where there is 
no hazard.
IV. Cost Benefit Relationship

In UAWv. OSHA, the D. C. Circuit 
held that the “reasonably necessary or 
appropriate” language of section 3(8) 
could be interpreted to include a cost- 
benefit balancing formula or other 
explicit mechanism for judging whether 
the benefits of safety standards justify 
the costs. 938 F.2d at 1319. The court 
ruled that the statutory construction 
apparently relied on by OSHA in the 
rulemaking vested unconstitutionally 
broad discretion in the agency but that 
the.overbreadth could be cured by 
adoption of a suitably limiting 
construction. The court stated that 
adoption of “cost-benefit anal]£is” 
would be an acceptable interpretation, 
but observed that there could be other 
permissible interpretations that would 
also cure the overbreadth problem.

Section I sets forth the construction of 
the statute that OSHA relies on in 
establishing safety standards. Under 
OSHA’s interpretation, numerous 
decisionmaking criteria assure that the 
costs of safety standards are reasonably 
related to their benefits. Safety 
standards must substantially reduce a 
significant risk of material harm with 
measures that are technologically 
capable of being done and at costs that 
most affected employers can absorb or 
pass on. OSHA must choose the most 
cost-effective means for meeting the 
regulatory goals. OSHA’s findings as to 
the costs and benefits of each standard 
must be supported by substantial 
evidence based on a rulemaking record. 
Finally, safety standards must reflect 
OSHA consideration of significant 
rulemaking comments, existing 
consensus standards, and policy

changes. The agency believes that this 
construction addresses the court’s 
concern that the agency not claim 
unconstitutionally broad discretion and 
that it not impose large costs for 
insignificant safety gains.

OSHA’s decisionmaking process thus 
assures that the resulting standard 
produces substantial benefits at a 
reasonable cost OSHA safety standards 
therefore meet a qualitative cost-benefit 
test announced by the Fifth Circuit:

The t8st under section 3(8) is an 
intermediate one between the feasibility 
mandate of section 6(b)(5) and a strict cost- 
benefit analysis that requires a more formal, 
specific weighing of quantified benefits 
against costs. * * * section 3(8) only 
demands that the expected costs of OSHA 
regulations be reasonably related to the 
expected benefits, leaving considerable 
discretion for the agency as long as it is 
exercised on substantial evidence and with 
an adequate statement of reasons.

N ational Grain & F eed  A ss’n v.
OSHA, 866 F.2d 717, 733 (5th Cir. 1989) 
(internal quotations omitted). See 
N ational Grain & F eed  A ss’n v. OSHA, 
903 F.2d 308, 311 (5th Cir. 1990) 
(approving OSHA’s Supplemental 
Statement of Reasons for grain dust 
standard as meeting Fifth Circuit’s 
requirement for cost-benefit 
justification).

The agency specifically finds that the 
relationship between the benefits 
secured by the lockout/tagout standard 
and the costs it imposes is reasonable. 
The standard will save approximately 
122 lives and 28,400 lost workday 
injuries each year, at a cost of $214 
million in the first year and $135 
million thereafter. Focusing only on the 
fatalities the standard is expected to 
prevent, the cost per life saved is $1.2 
million. 54 FR at 36685/2; RIA at VII-
1. When compliance costs are adjusted 
to account for the cost savings to 
employers from the accidents 
prevented, the net cost per life saved 
falls to $0.19 million. Id. Even these 
modest figures overstate the cost per life 
saved, for they do not take into account 
the non-fatal injuries that will be 
prevented. The cost pqr life saved 
compares favorably with other OSHA 
safety standards, and OSHA believes 
that the cost-benefit relationship is 
favorable by any reasonable measure.

As noted above, OSHA believes that 
its existing interpretation of section 3(8) 
satisfies the D.C. Circuit’s concern that 
its rulemaking discretion not be 
overbroad. However, in light of the 
court’s opinion, the agency believes it 
would be useful to explain in more 
detail the manner in which it gathers 
and uses economic data in promulgating
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safety standards as well as the 
limitations on its use of such data.

Economic analysis is an essential 
element of both feasibility and cost- 
effectiveness analysis and an integral 
part of OSHA’s decisionmaking. 
Economic analysis begins with the 
initial crafting of a proposed rule. Data 
and information are gathered 
systematically on a variety of elements 
including the costs of possible control 
and abatement measures, the prevalence 
of existing control measures, and the 
impact of work injuries and safe work 
practices on productivity. OSHA uses 
this information in conjunction with 
information such as any new emerging 
control technologies to select from 
among the abatement techniques that 
appear to be the most affordable and 
efficacious.

When a proposal is published in the 
Federal Register, the economic 
component of OSHA’s analysis is 
discussed in the preamble along with 
OSHA’s risk and benefit analysis. The 
full Preliminary Regulatory Impact 
Analysis is also made available to the 
public. Included in such information are 
the underlying data sources and specific 
methodologies used that support die 
economic assessments made by the 
agency. Once such information is 
published and made available, OSHA 
encourages the public to comment on 
the analysis and to provide any 
additional data or information that may 
improve the preliminary estimates.
Upon the completion of the comment 
period, OSHA carefully reviews all the 
additional economic and technical 
information that the public has 
provided and uses such information to 
develop its Final Regulatory Impact 
Analysis, which contains the economic 
assessment that is used in crafting the 
final rule.

Each final rule is strongly influenced 
by the comments received as to the 
accuracy of OSHA’s preliminary 
estimates and any new information. In 
light of all the available evidence,
OSHA determines the costs and benefits 
of the standard as a whole, assesses the 
overall cost-effectiveness of the 
standard, and evaluates its overall 
economic impact on the regulated 
community.

The agency’s “cost-effectiveness” 
analysis assures that the standard 
reduces significant risk at the least cost 
to employers. “Cost-effectiveness 
analysis” is defined in The D ictionary o f  
M odern Econom ics (Pearce, 1983) as:

* * * a technique closely related to cost- 
benefit analysis. It differs in that it asks a 
different question, namely, given a particular 
objective which is the least-cost way of  
achieving it? It aids choice between options

but cannot answer the question whether any 
of the options are worth doing. It is utilized 
when there are difficulties in associating 
monetary values with outcomes of projects 
but where the outcomes can be quantified 
along some non-monetary dimension.

The lockout/tagout standard’s 
Regulatory Impact Analysis relied 
primarily on such cost-effectiveness 
analysis to identify and provide 
economic comparisons of the various 
trade-offs between different versions of 
the final rule. Such analysis provided 
the agency with information as to the 
benefits that could be obtained for a 
given cost. That information was then 
used in developing what the agency 
deemed the most cost-effective 
regulation to address the workplace 
hazards identified.

In its lockout/tagout decision, the 
court discussed a form of cost-benefit 
analysis (hereinafter “formal cost- 
benefit analysis”) that would 
systematically monetize and weigh costs 
and benefits of proposed safety 
standards both within and outside the 
workplace. The analysis would attempt, 
among other things, to assign monetary 
values to saving a human life and to 
avoiding suffering and would account 
for indirect effects of the standard 
attributable to possible reduced wages 
or increased consumer prices that 
resulted from employer compliance 
costs. 938 F.2d at 1320. The court 
suggested this sort of formal cost-benefit 
analysis could assure that the agency 
did not engage in decision-making that 
is unconstitutionally unfettered.

The court did not indicate that the 
exact approach it described is the only 
approaclMhat would pass constitutional 
muster. Indeed, the court stressed that it 
was open to OSHA on remand to 
identify an alternative construction that 
conformed to nondelegatibn principles. 
938 F.2d at 1321. OSHA has carefully 
considered the issue remanded by the 
court. OSHA believes that when 
considered in their entirety, the criteria 
it applies to safety rulemaking assure 
that OSHA’s decision-making process is 
sufficiently constrained to satisfy 
constitutional principles. Thus, OSHA 
believes that it has in fact met the 
court’s constitutional concern even 
while it has not adopted the specific 
methodology referred to by the court.

OSHA also believes that problems 
associated with formal cost-benefit 
analysis militate against its use in safety 
rulemaking. The formal cost-benefit 
analysis discussed by the court is 
generally understood to require that all 
the costs 8nd benefits of a particular 
action be identified, monetized and 
compared. Each stage of this analysis— 
selection of relevant costs and benefits,

assignment of monetary values, and 
judgment of relative worth—presents 
complex policy and factual issues,„the 
resolution of which is not necessarily 
more precise or rational than resolution 
of the issues OSHA currently addresses 
and which could result in significantly 
protracted agency rulemaking. Even 
proponents of formal cost-benefit 
analysis do not consider it a panacea. 
“There are costs to quantitative analysis 
* * *. One cost is bad decisions 
resulting from endowing the estimated 
numbers with too much confidence and 
tending to ignore unquantified aspects; 
this cost is the flip side of dismissing 
analysis as useless.” Lester B. Lave, The 
Strategy o f  S ocial Regulation: Decision 
Fram ew orks fo r  Policy, The Brookings 
Institution, Washington, DC (1981) pp. 
133-34.

Moreover, in OSHA’s judgment, its 
statutory mandate to achieve safe and 
healthful workplaces for the nation’s 
employees limits the role monetization 
of benefits and analysis of extra- 
workplace effects can play in setting 
safety standards. Congress enacted the 
OSH Act for the purpose of “assur(ing] 
so far as possible every working man 
and woman in the Nation safe and 
healthful working conditions.” 29 
U.S.C. 2(b). “Congress understood that 
the Act would create substantial costs 
for employers, yet intended to impose 
such costs when necessary to create a 
safe and healthful working 
environment. Congress viewed the costs 
of health and safety as a cost of doing 
business.” A m en can Textile Mfrs. Inst. 
v. Donovan, 452 U.S. 490, 519-522 
(1981). S ee discussion above at pp. 14- 
15. In sum, there are significant 
limitations to formal cost-benefit 
analysis» both in its capacity to order 
decision-making and in terms of its 
relation to achievement of the statutory 
purposes.

The concurring opinion in UAWv. 
OSHA refers to a related approach, 
termed “risk-risk” analysis, suggested 
recently by Professor Wildavsky, a 
political scientist, and others. See 938 
F.2d at 1326-27. OSHA has previously 
determined that systematic study of 
risk-risk theory’s empirical validity, 
advantages and disadvantages is needed 
before the theory can be evaluated for 
use in the OSHA rulemaking context. In- 
its proposed standard for Air 
Contaminants in Construction, Maritime 
and Agriculture industries, for example. 
OSHA posed a series of questions 
relating to the theory’s empirical basis. 
57 FR 26002,26005-29009 (June 12,
1992). The questions were framed to test 
whether, as risk-risk theory posits, the 
net health benefit of the proposed 
standard would be positive or negative
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for the workers who would be affected 
by the standard’s impact on workplace 
risk and, possibly, income.

OSHA has also noted that apart from 
the empirical questions raised by risk- 
risk theory, serious questions exist 
about the analysis’ appropriateness for 
OSHA given the specific statutory 
commands of the OSH Act, particularly 
the Act’s focus on workplace rather than 
societal risks and benefits. Thus, if and 
when risk-risk analysis is found to have 
an empirical basis, the agency would 
have to evaluate the analysis in light of 
those statutory considerations.

In the meantime, OSHA is confident 
that the type, level and sophistication of 
economic analyses it currently performs 
assure that its standards are protective, 
cost-effective, and economically and 
technologically feasible. The Agency 
has identified several key advantages in 
its approach to assessing the costs and 
benefits of a standard in the context of 
risk and feasibility determinations:

• A necessary first step in reaching an 
economic feasibility determination is to 
develop representative compliance 
scenarios. These help identify very 
costly regulatory provisions and areas of 
duplication or internal discrepancy.

• Cost and benefit estimates, based 
upon the compliance scenarios, help 
identify high cost and low benefit 
provisions that may require additional 
study. This often results in the 
development of more efficient 
regulatory alternatives.

• A comparison of the estimated costs 
with industry profit and revenue 
estimates (i.e., economic feasibility 
assessment) helps to identify sectors 
where high economic burdens may need 
to be mitigated through some form of 
regulatory relief, such as extended 
compliance dates.

There are, of course, limits to the 
accuracy of the cost and benefit 
information OSHA can develop. Such 
limitations include:

• Inaccurate or incom plete data— 
OSHA frequently is regulating in areas 
where data are incomplete. For health 
standards, exposure data are often 
lacking or do not provide the accuracy 
that the agency needs. Often, industry 
data do not record the specific cause of 
accidents or illnesses. OSHA surveys 
designed to collect the necessary data 
are limited by budget and resource 
constraints. In addition, surveys take 
time to develop and complete, and 
require a careful tradeoff of quantity of 
information requested with the 
likelihood and accuracy of response. 
Finally, the accuracy of the results are 
constrained by data disaggregation 
problems.

• R eliance on assum ptions—The 
Supreme Court, in the Benzene 
decision, required OSHA to demonstrate 
significant risk. For health standards, 
such as benzene, risk estimates are 
commonly based upon mathematical 
models (e.g., dose response curves) and 
the benefits are quantified by estimating 
the number of future fatalities that 
would be prevented under various 
exposure reductions. For safety 
standards risk is based upon the 
assumption that past accident patterns 
are representative of future ones. OSHA 
estimates benefits by determining the 
percentage of accidents that will be 
prevented by compliance with the 
standard (e.g., locking out or tagging out 
energy sources).

• Q uantification issues—The 
anticipated benefits accruing from an 
OSHA standard are usually understated 
because many benefits cannot be 
quantified with any degree of accuracy 
(e.g., potential productivity gains). In 
addition, since the quantified benefits 
are usually in assorted units of measure 
(e.g., number of lives saved, injuries 
prevented, etc.) cost-effectiveness ratios 
are partial or incomplete.

• D ecreasing accuracy as the 
estim ates are disaggregated—Every 
model and survey is subject to certain 
limitations. For example, subsector 
analysis decreases in accuracy as survey 
data are disaggregated. Thus, OSHA has 
more confidence in the accuracy of its 
estimate of the aggregate annual cost of 
the lockout/tagout standard than it has 
in the individual industry estimates. 
Moreover, costs for individual firms can 
be expected to vary depending on 
specific circumstances—some firms may 
not experience any costs while others 
would experience costs above the 
average for their industry.

This effect is also evident in the 
benefit estimates of a safety standard. As 
stated above, these estimates are based 
upon the assumption that past accident 
patterns are representative of future 
ones. While at the aggregate this may be 
true, this can lead to some perverse 
results if data are disaggregated. Since 
there are only a finite number of 
discrete events (e.g., accidents, fatalities, 
injuries), disaggregation (by industry, 
size of firm, location) will often reveal 
the existence of a hazard but no 
previous history of problems (e.g., zero 
accidents of the type under 
consideration). This is one of the 
reasons that the Department has 
maintained that quantitative cost-benefit 
analysis based on such data should not 
be used to exclude specific groups from 
protection. At the extreme, it is always 
possible to find individual firms or 
workers with no history of accidents

even though others using the same or 
similar practices have incurred 
problems.

But some technical limitations and 
resource constraints are unavoidable in 
any system for gathering and evaluating 
broad-based cost and benefit data. Over 
all, the Agency is confident that the 
Regulatory Impact Analysis provided 
sufficient detail and guidance for the 
development of the lockout/tagout 
standard, resulting in a standard 
consistent with all constitutional 
requirements. To the degree that OSHA 
determines that added forms of 
economic analysis can improve the 
decisionmaking process and improve 
the quality of its regulations, the agency 
will continue to explore and incorporate 
new approaches.

Authority: This document was prepared 
under the direction of David C. Zeigler, 
Acting Assistant Secretary for Occupational 
Safety and Health, U. S. Department of Labor, 
200 Constitution Avenue, NW., Washington, 
DC 20210. It is issued under sections 3 ,4 ,6  
and 8 of the Occupational Safety and Health 
Act of 1970 (29 U.S.C. 652, 6 5 3 ,6 5 5 ,6 5 7 ), 
in response to the decision of the U. S. Court 
of Appeals for the District of Columbia 
Circuit in UAWv. OSHA. 938 F.2d 1310 
(1991).

Signed at Washington, DC, this 23rd day of 
March, 1993.
David C. Zeigler,
Acting Assistant Secretary o f Labor.
(FR Doc. 93-7077  Filed $ -2 9 -9 3 ; 8:45 ami 
BIUING CODE 4510-26-P

DEPARTMENT O F TH E  INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 944

Utah Permanent Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Final rule.

SUMMARY: OSM is announcing its 
decision to approve a proposed 
amendment to the Utah permanent 
regulatory program (hereinafter, the 
’’Utah program”) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The proposed . 
amendment consists of changes to 
provisions of the Utah Coal Mining 
Rules pertaining to termination of 
jurisdiction. The amendment is 
intended to revise the Utah program to 
be consistent with the corresponding 
Federal regulations.
EFFECTIVE D ATE: March 3 0 ,1 9 9 3 . ...
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FOR FURTHER INFORMATION CO N TACT: 
Robert H. Hagen, Director, Albuquerque 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 505 
Marquette Avenue, NW., Suite 1200, 
Albuquerque, NM 87102; Telephone 
(505) 766-1486.
SUPPLEMENTARY INFORMATION:

I. Background on the Utah Program.
II. Proposed Amendment.
III. Director’s Findings.
IV. Summary and Disposition of Comments.
V. Director’s Decision.
VI. Procedural Determinations.

I. Background on the Utah Program
On January 21,1981, the Secretary of 

the Interior conditionally approved the 
Utah State program for the regulation of 
coal exploration and coal mining and 
reclamation operations on non-Federal 
and non-Indian lands (the Utah 
program). General background 
information on the Utah program, 
including the Secretary’s findings, the 
disposition of comments, and an 
explanation of the conditions of 
approval, appears in the January 21, 
1981, Federal Register (46 FR 5899). 
Actions taken subsequent to approval of 
the Utah program are codified at 30 GFR 
944.15, 944.16, and 944.30.
II. Proposed Amendment

By letter dated November 5,1992 
(Administrative Record No. UT—801), 
Utah submitted to OSM a proposed 
amendment to the Utah program 
pursuant to the SMCRA, 30 U.S.C. 
1201-1328, and the Federal regulations 
at 30 CFR chapter VH (the Federal 
regulations). Utah submitted the 
proposed amendment in response to a 
required amendment 8t 30 CFR 
944.16(p) that OSM placed on the Utah 
program in the September 11,1992, 
final rule Federal Register notice (57 FR 
41692, Administrative Record No. UT— 
777). The provision of the Utah Coal 
Mining Rules that Utah proposed to 
amend is Utah Administrative Rule 
(Utah Admin. R.) 645-100-452, 
concerning termination of jurisdiction.

OSM published a notice in the 
January 14,1993, Federal Register (58 
FR 4390), announcing receipt of the 
amendment and inviting puhlic 
comment on its adequacy 
(Administrative Record No. UT-822). 
The public comment period closed 
February 16,1993.
III. Director's Findings

After a thorough review pursuant to 
SMCRA and the Federal regulations at 
30 CFR 732.15 and 732.17, the Director 
finds, as discussed below, that Utah's 
Novembers, 1992, proposed

amendment is no less effective than the 
corresponding Federal regulation.

In response to a required program 
amendment codified at 30 CFR 
944.16(p), Utah proposed to revise Utah 
Admin. R. 645-100-452, which sets 
forth those conditions that necessitate 
reassertion of regulatory jurisdiction 
over coal mining and reclamation 
operations after bond release.

Existing Utah Admin R. 645-100-452 
provides that, following a termination 
under Utah Admin R. 645-100-451, the 
Division will reassert jurisdiction over a 
site if it is demonstrated that the bond 
release or written determination referred 
to under Utah Admin R. 645-100-451 
was based upon fraud, collusion, or 
misrepresentation of a material fact by 
the permittee. Utah proposed to delete 
the phrase “by the permittee” from Utah 
Admin. R. 645-100-452 because fraud 
or collusion could apply to any party 
(not just the permittee) involved in the 
bond release process.

Proposed Utah Admin. R. 645-100- 
452 is substantively identical to, and is 
therefore no less effective than, the 
corresponding Federal regulation at 30 
CFR 700.11(d)(2). The Director approves 
the proposed rule and removes the 
required amendment at 30 CFR 
944.16{p).
IV. Summary and Disposition of 
Comments
1. Public Comments

The Director solicited public 
comments and provided an opportunity 
for a public hearing on the proposed 
amendment. No public comments were 
received, and because no one requested 
an opportunity to testify at a public 
hearing, no hearing was held.
2. Agency Comments

Pursuant to 30 CFR 732.17(h)(ll)(i), 
the Director solicited comments on the 
proposed amendment from the 
Administrator of the U.S.
Environmental Protection Agency 
(EPA), the Secretary of the U.S. 
Department of. Agriculture, and the 
heads of other Federal agencies with an 
actual or potential interest in the Utah 
program.
A. Bureau of Land Management

By letter dated December 15,1992, 
the U.S. Bureau of Land Management 
said that it had no concerns regarding 
the proposed amendment 
(Administrative Record No. UT-809).
B. Fish and Wildlife Service

By letter dated December 17,1992, 
the U.S. Fish and Wildlife Service said 
that it had no comments on the

proposed amendment (Administrative 
Record No. UT-811). .
C. Bureau of Mines

By letter dated December 18,1992, 
the U.S. Bureau of Mines said that it had 
no comments on the proposed 
amendment (Administrative Record No. 
UT-810).
D. Department of Labor

By letter dated January’14,1993, the 
Mine Safety and Health Administration 
(MSHA) stated that the proposed 
amendment does not conflict with 
current MSHA regulations 
(Administrative Record No, UT-819).
E. U.S. Environmental Protection 
Agency (EPA) Concurrence

Pursuant to 30 CFR 732.17(h)(ll)(ii), 
the Director is required to obtain the 
written concurrence of the 
Administrator of EPA with respect to 
those aspects of a State program 
amendment that relate to air or water 
quality standards promulgated under 
the authority of the Clean Water Act (33
U. S.C. 1251 et seq.) and the Clean Air 
Act, as amended, (42 U.S.C. 7401 et 
seq.).

The change that Utah proposed to its 
rule does not pertain to air or water 
quality standards. Nevertheless, OSM 
requested EPA’s concurrence on the 
proposed amendment. EPA did not 
respond to OSM’s request for 
concurrence.
F. State Historic Preservation Officer 
(SHPO) and the Advisory Council on 
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM 
solicited comments from the Utah SHPO 
and ACHP. Neither the SHPO nor the 
ACHP commented on the proposed 
amendment.
V. Director's Decision

Based on the above finding, the 
Director (1) approves Utah’s November 
5,1992, proposed revision to the Utah 
program at Utah Admin. R. 645-100- 
452 and (2) removes the required 
amendment 30 CFR 944.16{p).

The Federal regulations at 30 CFR 
part 944, which codify decisions 
concerning the Utah program, are being 
amended to implement this decision. 
This final rule is being made effective 
immediately to expedite the State 
program amendment process and to 
encourage States to bring their programs 
into conformity with the Federal 
standards without undue delay. 
Consistency of State and Federal 
standards is required by SMCRA.
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VI. Procedural Determinations

1. Executive Order 12291
On July 12,1984, the Office of 

Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7, and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions, and program 
amendments. Therefore, preparation of 
a regulatory impact analysis is not 
necessary, and OMB regulatory review 
is not required.
2. Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 12550) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR parts 730, 731, and 732 have 
been met.
3. National Environmental Policy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act (42 U.S.C. 
4332(2)(C)).
4. Paperwork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C.
3507 etseq.).

5. Regulatory Flexibility Act
The Department of the Interior has 

determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for

which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions for the 
counterpart Federal regulations.
List of Subjects in 30 CFR 944

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: March 22,1993.
Raymond L. Lowrie,
Assistant Director, Western Support Center.

For the reasons set out in the 
preamble, title 30, chapter VII, 
subchapter T, of the Code of Federal 
Regulations is amended as set forth 
bejow.

PART 944— UTAH

1. The authority citation for part 944 
continues to read as follows:

Authority: 30 U.StC. 1201 et seq.
2. Section 944.15 is amended by 

adding a new paragraph (v) to read as 
follows:

§ 944.15 Approval of amendments to State 
regulatory program.
it it it it it

(v) The revision to Utah Admin. R. 
614-100-452, termination of 
jurisdiction, as submitted to OSM on 
November 5,1992, is approved effective 
March 30,1993.

$944.16 [Am ended]

3. Section 944.16 is amended by 
removing paragraph (p).
[FR Doc. 93-7248 Filed 3 -2 9 -9 3 ; 8:45 am]
BILUNG CODE 4310-05-M

ENVIRONMENTAL PROTECTION  
AGENCY

40 CFR Part 55

[F R L -4 6 0 2 -4 ]

Outer Continental Shelf Air 
Regulations

AGENCY: Environmental Protection 
Agency (“EPA").
ACTION: Final rule.

SUMMARY: The EPA is finalizing the 
update of the Outer Continental Shelf 
(“OCS”) Air Regulations proposed in

the Federal Register on December 31, 
1992. Requirements applying to OCS 
sources located within 25 miles of 
states’ seaward boundaries must be 
updated periodically to remain 
consistent with the requirements of the 
corresponding onshore area (“COA”), as 
mandated by Section 328(a)(1) of the 
Clean Air Act (“the Act”), as amended 
by the Clean Air Act Amendments of 
1990. The portion of the OCS Air 
Regulations that is being updated 
pertains to the requirements for OCS 
sources for which the Santa Barbara 
County Air Pollution Control District 
(Santa Barbara APCD) and the Ventura 
County Air Pollution Control District 
(Ventura County APCD) are the 
designated COAs. This final action 
incorporates the requirements contained 
in “Santa Barbara County Air Pollution 
Control District Requirements 
Applicable to OCS Sources” (March 10,
1993) and “Ventura County Air 
Pollution Control District Requirements 
Applicable to OCS Sources” (March 10, 
1993).
EFFECTIVE DATE: This action is effective 
April 29,1993.
ADDRESSES: Copies of the documents 
relevant to this action are available for 
public inspection during normal 
business hours at the following 
locations:
Rulemaking Section II (A-5-3), Air and 

Toxics Division, U.S. Environmental 
Protection Agency, Region IX, 75 
Hawthorne Street, San Francisco, CA 
94105.

Environmental Protection Agency, Jerry 
Kurtzweg ANR 443,401 “M” Street, 
SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: 
Christine Vineyard, Rulemaking Section 
II (A-5-3), Air and Toxics Division, U.S. 
Environmental Protection Agency, 
Region IX, 75 Hawthorne Street, San 
Francisco, CA 94105, Telephone: (415) 
744-1195.
SUPPLEMENTARY INFORMATION: 

Background %
On December 31,1992 in 57 FR 

62537, EPA proposed to approve the 
following requirements into the Outer 
Continental Shelf Air Regulations: 
“Santa Barbara County Air Pollution 
Control District Requirements 
Applicable to OCS Sources” (December
15.1992) and “Ventura County Air 
Pollution Control District Requirements 
Applicable to OCS Sources” (December
15.1992) , with some modifications as 
set forth in the proposal.

These requirements represent the first 
update of part 55 and are being 
promulgated in response to the 
submittal of rules horn local air
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pollution control agencies. EP A has 
evaluated the above requirements to 
ensure that they are rationally related to 
the attainment or maintenance of federal 
or state ambient air quality standards or 
part C of title I of the Act, that they are 
not designed expressly to prevent 
exploration and development of the 
OCS and that they are applicable to OCS 
sources. 40 CFR 55.1. EPA has also 
evaluated the rules to ensure that they 
are not arbitrary or capricious, 40 CFR 
55.12(e). In addition, EPA has excluded 
administrative or procedural rules.

A 30-day public comment period was 
provided in 57 FR 62537. EPA received 
one comment letter that did not result 
in a change to the final rule. Please refer 
to Docket A -92-70, available at the 
addresses given above, for the response 
to comments.
EPA Action

In today’s notice, EPA takes final 
action to incorporate the proposed 
changes into 40 CFR part 55. No 
changes were made to the proposal set 
forth in the December 31,1992 notice of 
proposed rulemaking. EPA is approving 
the submittal as modified in the 
proposal under section 328(a)(1) of the 
Act, 42 U.S.C. 7627. The intended effect 
of approving these requirements is to 
regulate emissions from OCS sources in 
accordance with the requirements 
onshore. Section 328(a) of the Act 
requires that EPA establish 
requirements to control air pollution 
from OCS sources located within 25 
miles of states’ seaward boundaries that 
are the same as onshore requirements.
To comply with this statutory mandate, 
EPA must incorporate applicable 
onshore rules into part 55 as they exist 
onshore.
Administrative Requirements
A. Executive Order 12291 (Regulatory 
Im pact Analysis)

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291.
B. Regulatory F lexibility Act

The Regulatory Flexibility Act of 1980 
requires each federal agency to perform 
a Regulatory Flexibility Analysis for all 
rules that are likely to have a 
“significant impact on a substantial 
number of small entities.“ Small entities 
include small businesses, organizations, 
and governmental jurisdictions.

As was stated in the final OCS 
regulation, the OCS rule does not apply 
to any small entities, and the structure 
of the rule averts direct impacts and 
mitigates indirect impacts on small

entities. This consistency update merely 
incorporates onshore requirements into 
the OCS rule to maintain consistency 
with onshore regulations as required by 
Section 328 of the Act and does not alter 
the structure of the rule.

The EPA certifies that this notice of 
final rulemaking will not have a 
significant impact on a substantial 
number of small entities.
GL Paperw ork Reduction Act

The Office of Management and Budget 
(OMB) has approved the information 
collection requirements contained in the 
final OCS rulemaking dated September 
4,1992 under the provisions of the 
Paperwork Reduction Act, 44 U.S.C. 
35012 et seq. and has assigned OMB 
control number 2060-0249. This 
consistency update does not add any 
further requirements.
List o f Subjects in 4 0  C FR  P a rt 55

Administrative practice and 
procedures, Air pollution control, 
Hydrocarbons, Incorporation by 
reference, Intergovernmental relations, 
Nitrogen dioxide, Nitrogen oxides,
Outer Continental Shelf, Ozone, 
Particulate matter, Permits, Reporting 
and recordkeeping requirements, Sulfur 
oxides.

Dated: March 10,1993.
John C. Wise,
Acting Regional Administrator.

Title 40 of the Code of Federal 
Regulations, part 55, is amended as 
follows:

PART 55— [AMENDED]

1. The authority citation for part 55 
continues to read as follows:

Authority: Section 328 of the Clean Air Act 
(42 U.S.C. 7401 et seq.) as amended by Public 
Law 101-549.

2. Section 55.8 is amended by adding 
the following parenthetical phrase to the 
end' of the section:

§55.8 Monitoring, reporting, inspections, 
and compliance.
it *  *  *  ft

(Approved by the Office of Management and 
Budget under the control number 2060-0249)

3. Section 55.14 is amended by 
revising paragraphs (e)(3)(ii)(F) and 
(e)(3)(ii)(H) to read as follows:

§55.14 Requirements that apply to O C S  
sources located within 25 mites of states' 
seaward boundaries, by state.
*  *  *  *  *

(e) * * *
(3) * * *
(ii)*  *  *
(F) Santa Barbara County Am 

Pollution Control District Requirem ents

A pplicable to  OCS Sources, March 10,
1993.

(H) Ventura County A ir Pollution 
Control District Requirem ents 
A pplicable to OCS Sources, March 10,
1993.

4. Appendix A to part 55 is amended 
by revising paragraphs (b) (6) and (8) 
under the heading California to read as 
follows:
A ppendix A to 40 CFR Part 55—Listing 
o f  State and Local Requirem ents 
Incorporated by R eference Into Part 55, 
by State

California * * *
(b)* * *
(6) The following requirements are 

contained in Santa Barbara County Air 
Pollution Control District Requirements 
A pplicable to OCS Sources, March 10, 
1993:

-Definitions (Adopted 7/301 

-Severability (Adopted 10/23/

Rule 102- 
91)

Rule 103- 
78)

Rule 201—Permits Required (Adopted 
7/2/79)

Rule 202—Exemptions to Rule 201 
(Adopted 3/10/92)

Rule 203—Transfer (Adopted 10/23/78) 
Rule 204—Applications (Adopted 10/ 

23/78)
Rule 205—Standards for Granting 

Applications (Adopted 7/30/91)
Rule 206—Conditional Approval of 

Authority to Construct or Permit to 
Operate (Adopted 10/15/91)

Rule 207—Denial of Application 
(Adopted 10/23/78)

Rule 210—Fees (Adopted 5/7/91)
Rule 301—Circumvention (Adopted 10/ 

23/78)
Rule 302—Visible Emissions (Adopted 

10/23/78)
Rule 304—Particulate Matter-Northern 

Zone (Adopted 10/23/78)
Rule 305—Particulate Matter 

Concentration-Southern Zone 
(Adopted 10/23/78)

Rule 306—Dust and fumes-Northern 
Zone (Adopted 10/23/78)

Rule 307—Particulate Matter Emission 
Weight Rate-Southern Zone (Adopted 
10/23/78)

Rule 308—Incinerator Burning 
(Adopted 10/23/78)

Rule 309—Specific Contaminants 
(Adopted 10/23/78)

Rule 310—Odorous Organic Sulfides 
(Adopted 10/23/78)

Rule 311—Sulfur Content of Fuels 
(Adopted 10/23/78)

Rule 312—Open Fires (Adopted 10/2/ 
90)
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Rule 317—Organic Solvents (Adopted 
10/23/783

Rule 318—Vacuum Producing Devices 
or Sysiems-Southern Zone (Adopted 
10/23/78)

Rule 321—Controi of Degreasing 
I Operations (Adopted 7/10/90)
[Rule 322—Metal Surface Coating 

Thinner and Reducer (Adopted 16/23/ 
t 78) "
Rule 323—Architectural Coatings 
1 (Adopted 2/20/90)
Rule 324—Disposal and Evaporation of 

Solvents ¡(Adopted 10/23/78)
Rule 325—Storage of Petroleum and 

Petroleum Products (Adopted 12/10/ 
91)

Rule 326—Effluent Oil Water Separators 
(Adopted 10/23/78)

Rule 327—Organic Liquid Cargo Tank 
I Vessel Loading (Adopted 12/16/85) 
Rule 328—Continuous Emission 

Monitoring (Adopted 10/23/78)
Rule 331— Fugitive Emissions 

Inspection and Maintenance IAdopted 
12/10/91)

Rule 332—Petroleum Refinery Vacuum 
Producing Systems. Wastewater 
Separators and Process Turnarounds 
(Adopted 6/11/79)

Rule 333—Control of Emissions from 
Reciprocating internal Combustion 
Engines (12/10/91)

Rule 342—Control of Oxides of Nitrogen 
(NOx from Boilers, Steam Generators 
and Process Heaters) (03/10/92)

Rule 505—Breakdown Conditions 
Sections A.,B.l,. and D. only 
(Adopted 10/23/78)

Rule 603—Emergency Episode Plans 
(Adopted 6/15/81)

* * * * ★  *
(8) The following requirements are , 

contained in Ventura County A ir 
Pollution Control District Requirem ents 
Applicable to DCS Sources, March 10, 
1993:
Rule 2—Definitions (Adopted 5/8/90) 
Rule 5—Effective Date (Adopted 5/23/ 

72)
Rule ,6—Severability (Adopted 11/21/

78)
Rule 7—Zone Boundaries (Adopted 6/ 

14/77)
Rule 10—Permits Required (Adopted 7J 

5/83)
Rule 11—Application Contents 

(Adopted 8/15/78)
Rule 12—Statement by Application 

Preparer (Adopted 6/18/87)
Rule 1.3—-Statement by Applicant 

(Adopted 11/21/78)
Rule 14—Trial Test Runs (Adopted 5/ 

23/72)
Rule 15—Permit Issuances (Adopted 7/ 

5/83)
Rule 16—Permit Contents (Adopted 12/ 

2/80)

Rule 18—Permit to Operate Application 
(Adopted 8/17/76)

Rule 19—Posting of Permits (Adopted 5/ 
23/72)

Rule 20—Transfer of Permit (Adopted 5/ 
23/72)

Rule 21—Expiration of Applications 
and Permits (Adopted 6/23/81)

Rule 23—Exemptions from Permits 
(Adopted 1/8/91)

Rule 24—Source Recordkeeping and 
Reporting (Adopted 11/21/78)

Rule 26r-New Source Review (Adopted 
10/22/91)

Rule 26.1—New Source Review— 
Definitions (Adopted 10/22/91)

Rule 262—-New Source Review— 
Requirements (Adopted 10/22/91) 

Rule 26.3—New Source Review— 
Exemptions (Adopted 10/22/91)

Rule 26.6—New Source Review— 
Calculations (Adopted 10/22/91)

Rule 26.8—New Source Review—Permit 
To Operate (Adopted 10/22/91)

Rule 26.10—New Source Review—PSD 
(Adopted 10/22/91)

Rule 28—Revocation of Permits 
(Adopted 7/18/72)

Rule 29—Conditions on Permits 
(Adopted 10/22/91)

Rule 30—Permit Renewal (Adopted 5/ 
30/89)

Rule 32—Breakdown Conditions: 
Emergency Variances, A., B .I., and D. 
only. (Adopted 2/20/79)

Appendix li-A—information Required 
for Applications to the Air Pollution 
Control District
Appendix Tl-B—Best Available Control 
Technology (BACT) Tables
Rule 42—Permit Fees (Adopted 6/19/90) 
Rule 44—Exemption Evaluation Fee 

(Adopted 1/8/91)
Rule 45—Plan Fees (Adopted 6/19/90) 
Rule 45.2—Asbestos Removal Fees 

(Adopted 8/4/92)
Rule 50—Opacity (Adopted 2/20/79) 
Rule 52—Particulate Matter- 

Concentration (Adopted 5/23/72)
Rule 53—Particulate Matter-Process 

Weight (Adopted 7/18/72)
Rule 54—Sulfur Compounds (Adopted 

7/5/83)
Rule 56—Open Fires (Adopted 5/24/88) 
Rule 57—Combustion Contaminants- 

Specific (Adopted 6/14/77)
Rule 60—New Non-Mobile Equipment- 

Sulfur Dioxide, Nitrogen Oxides, and 
Particulate Matter (Adopted 7/8/72) 

Rule 62,7—Asbestos—Demolition and 
Renovation (Adopted 6/16/92)

Rule 63—Separation and Combination 
of Emissions (Adopted 11/21/78)

Rule 64—Sulfur Content of Fuels 
(Adopted 775/83)

Rule 66—Organic Solvents {Adopted 
11/24/87)

Rule 67—Vacuum Producing Devices 
(Adopted 7/5/83)

Rule 68—Carbon Monoxide (Adopted 6/
• 14/77)
Rule 71—Crude Oil and Reactive 

Organic Compound liquids (Adopted 
9/11/90)

Rule 71,1—Crude Oil Production and 
Separation (Adopted 6/16/92)

Rule 71.2—Storage of Reactive Organic 
Compound Liquids (Adopted 9/26/89) 

Rule 71.3—Transfer of Reactive Organic 
Compound Liquids (Adopted 6/16/92) 

Rule 71.4—Petroleum Sumps, Pits, 
Ponds, and Well Cellars (Adopted 6/ 
16/92)

Rule 72—New Source Performance 
Standards (NSPS) (Adopted 6/19/90) 

Rule 74—Specific Source Standards 
(Adopted 7/6/76)

Rule 74.1—Abrasive Blasting (Adopted 
11/12/91)

Rule 74.2—Architectural Coatings 
(Adopted 10/21/86)

Rule 74.6—Surface Cleaning and 
Degreasing (Adopted 5/8/90)

Rule 74.6.1—Cold Cleaning Operations 
(Adopted 9/12/69)

Rule 74.6.2—-Batch Loaded Vapor 
Degreasing Operations (Adopted 9/12/ 
89)

Rule 74,7—Fugitive Emissions of 
Reactive Organic Compounds at 
Petroleum Refineries and Chemical 
Plants (Adopted 1/10/89)

Rule 74.8—Refinery Vadium Producing 
Systems, Waste-water Separators and 
Process Turnarounds (Adopted 7/5/ 
83)

Rule 74.9—Stationary Internal 
Combustion Engines (Adopted 9/5/89) 

Rule 74.10—Components at (¿rude Oil 
Production Facilities and Natural Gas 
Production and Processing Facilities 
(Adopted 6/16/92)

Rule 74.11—Natural Gas-Fired 
Residential Water Heaters-Control of 
NOx (Adopted 4/9/85)

Rule 74.12—Surface Coating of Metal 
Parts and Products (Adopted 5/16/89) 

Rule 74.15—-Boilers, Steam Generators 
and Process Heaters (Adopted 3/28/ 
89)

Rule 74.16—Oil FíbM Drilling 
Operations (Adopted 1/8/91)

Rule 75—Circumvention (Adopted 11/ 
27/78)

Appendix IV-A—Soap Bubble Tests
Rule 100—Analytical Methods 

(Adopted 7/18/72)
Rule 161—Sampling and Testing 

Facilities (Adopted 5/23/72)
Rule 102—Source Tests (Adopted 11/ 

21/78)
Rule 103—Stack Monitoring (Adopted 

6/4/91)
Rule 154—Stage 1 Episode Actions 

(Adopted 9/17/91)
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Rule 155—Stage 2 Episode Actions 
(Adopted 9/17/91)

Rule 156—Stage 3 Episode Actions 
(Adopted 9/17/91)

Rule 158—Source Abatement Plans 
(Adopted 9/17/91)

Rule 159—Traffic Abatement 
Procedures (Adopted 9/17/91)

* * * * *

(FR Doc. 93-6863 Filed 3 -2 9 -9 3 ; 8:45 am] 
Bit-UNG CODE 6560-50-P

DEPARTMENT OF TH E  INTERIOR

Bureau of Land Management

43 CFR Public Land Order 6960

[WY-930 -4 2 1 0 -0 6 ; W YW -111611]

Withdrawal of Public Minerat Estate for 
East Fork Elk Winter Range; Wyoming

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Public land order.

SUMMARY: This order withdraws 
10,535.30 acres of public mineral estate 
from location or entry under the United 
States mining laws for a period of 20 
years for the Bureau of Land 
Management to protect the natural elk 
feeding ground, winter range, and 
capital investments in the area. The 
lands have been and remain open to 
mineral leasing.
EFFECTIVE DATE: March 30, 1993.
FOR FURTHER INFORMATION CONTACT: 
Tamara J. Gertsch, BLM Wyoming State 
Office, P.Q? Box 1828, Cheyenne, 
Wyoming 82003, 307-775-6115.

By virtue of the authority vested in 
the Secretary of the Interior by section 
204 of the Federal Land Policy and 
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Subject to valid existing rights, the 
following described public mineral 
estate is hereby withdrawn from 
location or entry under the United 
States mining laws (30 U.S.C. ch. 2 
(1988)), but not from leasing under the 
mineral leasing laws, to protect the East 
Fork Elk Winter Range and natural 
feeding ground:

Sixth Principal Meridian 
T. 42 N.. R. 105 W.,

Sec. 2, lots and 3 and 4, SVzNW1/», and 
NVfeSWW;

Sec. 3, lots 1  to 4, inclusive, SV/NVi, SVa; 
Sec. 4, lots 1  to 4, inclusive, and SV2 NV2 ; 
Sec. 5, lots 1  to 4, inclusive, SV2 NEV4 , 

SEV4 NWV4 , and SWV4 SW1/*;
Sec. 6, lots 2 to 7, inclusive, SWViNE1/», 

SEV4 NWV4 , EV2SWV4 , WVzSE1/ . ,  and 
SEV4 SEV4 ;

Sec. 7, lots 1 to 3, inclusive, NE1/», 
EviNW1/», NEV4 SWV4 , N’ÆSE1/.,  and 
SEV4 SEV4 ;

Sec. 8, WV2 , and WV2 SE1/»;
Sec. 9, NE1/»;
Sec. 10, NVa;
Sec. 18, lots 1 to 4, inclusive, EVa, and 

EVfcWVz;
Sec. 19, lots 1 and 2, EViWVi, NWV4 NE1/», 

EVaNW1/». NEVijSW1/», and NWV4 SEV4 ;
Sec. 30, lot 2.

T. 43 N., R. 105 W.,
Sec. 31, lots 3 and 4;
Sec. 32, NV2 , and SE1/»;
Sec. 33, and 34;

T. 42 N., R. 106 W.,
Sec. 1, lots 1 to 4, inclusive, SV2NV2 , and 

SWV4 ;
Sec. 2, lots 1 and 2, and SVaNE1/»;
Sec. 11, S1/»;
Sec. 12, EVa, EV2WV2 , NWV4NWV4, 

EVaSWV4NW1/4, and 
EViWVzSWViNW1/.;

Sec. 13, E1/», and NEV4 NW1/*;
Sec. 14;
Sec. 22, SEV4 SEV4 ;
Sec. 23, EVi;
Sec. 24, NE1/»;
Sec. 25, S1/*;
Sec. 27, EV&EV&.

T. 43 N., R. 106 W.,
Sec. 35, EVaNW1/., NEV4 SWV4 , and 

NWV4 SEV4 .
The areas described aggregate 10,535.30 

acres in Fremont County.

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 
the lands under lease, license, or permit, 
or governing the disposal of their 
mineral or vegetative resources other 
than under the mining laws,

3. This withdrawal will expire 20 
years from the effective date of this 
order unless, as a result of a review 
conducted before the expiration date 
pursuant to section 204(f) of the Federal 
Land Policy and Management Act of 
1976, 43 U.S.C. 1714(f) (1988), the 
Secretary determines that the 
withdrawal shall be extended.

Dated: March 15,1993.
Bruce Babbit,
Secretary o f the Interior.
(FR Doc. 93-7177 Filed 3 -2 9 -9 3 ; 8:45 am] 
BH.UNG CODE 4310-22-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 69

[CC Docket No. 8 6-10 ; DA 93-294]

Provision of Access for 800 Service

AGENCY: Federal Communications 
Commission.
ACTION: Policy statement.

SUMMARY: The Chief, Common Carrier 
Bureau (the Bureau) adopted an Order

permitting the administrator of the 800 
Number Administration Service Center 
(NASC), upon written customer 
authorization, to make Responsible 
Organization (RESPORG) changes in the 
Service Management System (SMS). The 
Bureau also concluded that there could 
ber a separate rate element for this 
service in the SMS tariff. In addition, 
the Bureau dismissed without prejudice 
a request that the NASC also he 
permitted to make 800 traffic routing 
changes. This action will promote fair 
competition in the provision of 800 
services. This action was taken pursuant 
to a Petition for Declaratory Ruling filed 
July 10,1992 by Sprint Communications 
Company (Sprint).
EFFECTIVE DATE: This order is effective 
April 29,1993.
FOR FURTHER INFORMATION CONTACT: 
Gary Phillips, (202) 632-4047, Policy ; 
and Program Planning Division, 
Common Carrier Bureau. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Bureau’s Order, adopted 
March 10,1993, and released March 11, 
1993 (DA 93-294). The full text of this i 
decision is available for inspection and 
copying during normal business hours 
in the FCC Dockets Branch (room 239), 
1919 M Street, NW., Washington, DC. 
The complete text of this decision may 
also he purchased from the 
Commission’s copy contractors, 
International Transcription Services, 
Inc., 2100 M Street, NW., suite 140, £ 
Washington, DC 20037, (202) 857-3800.
Summary of the Order

1. 800 service is an interexchange 
service in which a subscriber agrees in 
advance to pay for all calls made to its 
800 number from a specified area. Local 
Exchange Carriers (LECs) will soon 
implement a new “data base’’ system of 
800 access. Under this system, LECs 
will identify the 800 service provider for 
each 800 call by querying a regional 
data base (Service Control Point or SCP) 
that contains 800 service information 
associated with each 800 number. This 
800 service information Will be loaded 
into each SCP via the SMS, a centralized 
data base system. All 800 service 
records must be loaded into the SMS for 
downloading to the regional SCPs. In 
addition, all changes in 800 service 
records must be entered in the SMS. 
The NASC administers the 800 SMS.

2. Only one entity—the RESPORG— 
will be permitted to access each 
customer record in the SMS to make 
changes to that record, including a 
RESPORG change. With the 
implementation of 800 data base access, 
a customer’s current 800 carrier will 
generally become that customer’s



Federal Register /  Vol. 58, N a  59  /  Tuesday, March 30, 1993 /  Rules and Regulations 1 6 6 2 9

RESPORG. Subscribers will be able to 
change RESPORGs, however, at any 
time, and the FCC has held that they 
may choose any entity to serve as their 
RESPORG, provided that entity meets 
tariffed RESPORG eligibility criteria.

3. On July ID, 1992, Sprint filed a 
petition for declaratory ruling 
requesting that the Commission 
authorize the NASC administrator to 
make certain 800 traffic routing and 
RESPORG changes to the SMS. In 
particular, Sprint asked that the FCC 
authorize the NASC to make SMS or 
RESPQRG changes that would 1» 
contrary to the interests of the 
incumbent RESPORG. Sprint argued 
that if a subscriber’s 800 service 
provider is serving as its RESPORG and 
the subscriber wants to shift some or all 
of its traffic to another carrier, or if it 
wants to change RESPORGs, the existing 
RESPORG would receive advance notice 
of these changes. Sprint claimed that 
this situation would raise competitive 
concerns in that it would give the 
RESPORG an opportunity to take 
measures to dissuade its customer from 
making the changes.

4. The Bureau granted Sprint's 
petition in part and dismissed it without 
prejudice in part. Specifically, the 
Bureau concluded that the NASC 
should he permitted, with written 
customer authorization, to make 
RESPORG changes. The Bureau 
reasoned that the public interest would 
not be well served by a system requiring 
that an 800 service provider acting as 
RESPORG receive advance notice that a 
customer is, at a minimum, transferring 
its 800 account coordination to a third 
party—often a competitor—-and quite 
possibly shifting most of its 800 
business to a competitor as well. The 
Bureau also concluded that there could 
be a separate rate element for this 
service in the SMS tariff. At the same 
time, however, the Bureau found that 
the record did not contain sufficient 
information about the benefits or costs 
of authorizing the NASC to make traffic 
routing changes, and it therefore 
dismissed this request without 
prejudice.

Ordering Clause

5. Accordingly, pursuant to the 
authority contained in §§ 9.91(a) and 
0.291 of the Commission’s Rules, 47 
CFR 0.91(a) and 0.291, It is ordered,
That the Petition for Declaratory Ruling 
filed July 10,1992, by Sprint is hereby 
granted to the extent indicated herein, 
and otherwise is dismissed without 
prejudice.

List of Subjects far 47 CFR Part 69
Communications common carriers. 

Telephone.
Federal Comnaunicetions Commission. 
Cheryl A. Tritt,
Chief, Common Carrier Bureau.
[FR Doc. 93-7154 Filed 3 -2 9 -9 3 ; 8:45 am)
BIUJNG CODE S7t2-«1-M

DEPARTMENT O F  COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 663 
[Docket N o . 920372-3054]

RIN 0648-AE07

Pacific Coast Groundfish fishery

AGENCY: National Marine Fisheries 
Service (MMFS), NOAA, Commerce. 
ACTION: Final rule.

SUMMARY: The Secretary of Commerce 
(Secretary) announces implementation 
of a flexible starting date for the 
“regular” season for the fixed gear 
(nontrawl) sablefish fishery off 
California, Oregon, and Washington, 
and 72-hour closed periods both 
immediately before and immediately 
after the regular season. The flexible 
starting date for the regular season 
would precede by 3 days the earliest 
sablefish fixed gear season opening in 
the Gulf of Alaska. This action is 
intended to preserve traditional fishing 
opportunities for many smaller Pacific 
coast nontrawl vessels by preventing 
premature achievement of the nontrawl 
harvest guideline by intensive early 
season fishing by large nontrawl vessels 
prior to the opening of the Gulf of 
Alaska sablefish fishery. It is necessary 
to maintain stability in the nontrawl 
sablefish fishery, to extend the Pacific 
coast nontxawl sablefish fishery to the 
maximum extent practicable, and to 
minimize the safety risks that would 
arise for operators of small vessels if 
they were compelled to fish in severe 
winter weather to assure themselves a 
portion of the annual harvest guideline. 
EFFECTIVE D A TE: April 1, 1993. 
ADDRESSES: Copies of the 
Environmental Assessment/Regulatory 
Impact Review (EA/RIR) are available 
from the Pacific Fishery Management 
Council, 2000 SW First Avenue, suite 
420, Portland, Oregon 97201.
FOR FURTHER INFORMATION CO N TACT: 
William L. Robinson at 206-526-6140, 
Rodney R. Mclnnis at 310-980-4030, or 
the Pacific Fishery Management Council 
at 503-326-6352.

SUPPLEMENT ARY INFORMATION: The 
Pacific Fishery Management Council 
(Council) makes recommendations to 
the Secretary for the management of 
fisheries under the Pacific Coast 
Groundfish Fishery Management Plan 
(FMP). This action is being taken under 
procedures for addressing socio
economic issues set forth at section 
ULB.4.(c) of the appendix to 50 CFR part 
663. An analysis of the biological, 
social, and economic impacts Involved 
in changing the beginning of the 
nontrawl sablefish season is contained 
in the draft EA/RIR that is available 
from the Counci! (see ADDRESSES).

Background
Sablefish constitutes one of the most 

valuable components of the groundfish 
fisheries off the coast of Washington, 
Oregon, and California (the Pacific 
coast) and Alaska. Although taken in 
both trawl and nontrawl fisheries, 
sablefish is the principal species 
harvested by the nontrawl fleet.

Nontrawl fishing effort in the Pacific 
coast sablefish fishery has increased 
dramatically during recent years, 
resulting in shorter seasons. 
Contributing to this effort increase, 
especially early in the year, has been 
participation by large nontrawl vessels 
that traditionally fish off Alaska. 
Delayed openings of the Alaska 
nontrawl sablefish fishery have resulted 
in a 3—4 month “window” where 
operators of nontrawl fishing vessels 
can fish in the Pacific coast sablefish 
fishery prior to leaving for Alaska. The 
result has been rapid achievement of the 
nontrawl sablefish harvest guideline off 
Washington, Oregon, and California, 
and preemption of fishing opportunities 
for many smaller, local vessels that fish 
only the Pacific coast fishery. Thera 
vessel operators traditionally have 
relied on a longer season that has given 
them the ability to focus fishing effort 
during periods of better weather. Now, 
competition for the available harvest 
forces operators of smaller vessels to 
take greater risks fishing in severe 
winter weather. Increased early season 
fishing effort for sablefish also 
encourages the harvest of sablefish 
nearer to the late winter spawning 
season when flesh quality and product 
yield may not be as good as later in the 
season. A more detailed discussion of 
the background appears In the preamble 
to tiie proposed rule at 57 FR 53313 
(November 9,1992).

The Council considered public 
comment on several alternative dates at 
its September and November 1991 
meetings and considered the advice of 
its advisory subpanel, Scientific and 
Statistical Committee, Groundfish
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Management Team, and the public. The 
Council concluded that by linking the 
beginning of the Pacific coast regular 
season with the earliest season opening 
in the Gulf of Alaska, effort would be 
distributed more evenly between the 
two areas, counteracting the recent 
trend towards increased effort in the 
Pacific coast area early in the year. 
Nontrawl fishermen who traditionally 
fish only the Pacific coast would be 
afforded longer seasons and be able to 
fish in better weather, and sablefish 
yield and quality could be improved.

Consequently, the Council 
recommended that the regular season 
for the Pacific coast sablefish nontrawl 
fishery begin 3 days prior to the earliest 
scheduled openings of any regulatory 
district in the Gulf of Alaska. All 
regulatory districts in the Gulf of Alaska 
normally open at the same time in order 
to distribute fishing effort throughout 
the Gulf of Alaska, thus avoiding 
adverse biological and social impacts 
(wastage, gear conflicts, grounds 
preemption, etc.) that could occur as a 
result of allowing the entire fishing fleet 
to concentrate sequentially in each area. 
The Council recommended near- 
concurrent openings of the Pacific coast 
and Gulf of Alaska nontrawl sablefish 
fisheries for some of the same reasons. 
The Council chose to begin the Pacific 
coast regular season 3 days prior to the 
earliest Gulf of Alaska season opening 
because it presumed that those boats 
that choose to fish in Alaska will have 
departed for Alaska at least 3 days prior 
to the opening date. In 1992, the Gulf of 
Alaska nontrawl sablefish fisheries 
opened on May 15.

The above discussion applies only to 
the regular sablefish season, which is 
characterized by the absence of trip 
landing or frequency limits, except for 
those necessary to restrict the harvest of 
undersized (juvenile) sablefish. Limited 
sablefish landings are allowed both 
before and after the regular season 
during “open periods,” i.e., when one 
can legally fish. These landings are 
regulated under restrictive trip landing 
and frequency limits, classified as 
“routine” management measures at 50 
CFR 663.23(c)(l)(i)(E), allowing bycatch 
in non-sablefish fisheries and some very 
small directed sablefish nontrawl 
fisheries, mainly off California.

In order to facilitate enforcement of 
trip landing and frequency limits that 
are effective prior to and after the 
regular nontrawl sablefish season, the 
Council also recommended that the 
taking and retention, possession, or 
landing of sablefish be prohibited for 72 
hours immediately prior to and 
immediately after the regular season. 
This will discourage fishermen from

getting a head start on the regular season 
by stockpiling sablefish caught in excess 
of the trip limit before the regular 
season begins, and will facilitate the 
transition from unlimited landings to 
landings regulated by trip limit 
following the close of the regular 
season.

This rule also provides a procedure by 
which the NMFS Northwest Regional 
Director will announce each year the 
date on which the regular nontrawl 
sablefish season off the Pacific Coast 
will begin, onee the earliest Gulf of 
Alaska opening date is known.
Normally, the Regional Director will 
include the regular season opening date 
and the dates of the initial 72-hour 
closure in the “Notice of Annual 
Harvest Specifications and Management 
Measures” published in the Federal 
Register at the beginning of each fishing 
year, but may announce the date in a 
separate Federal Register notice, at a 
later date, if the Alaska season opening 
changes following publication of the 
“Notice of Annual Harvest 
Specifications and Management 
Measures.” The end of the regular 
season and implementation of the 
second 72-hour closure also will be 
announced in the Federal Register.

The proposed rule for this action was 
published in the Federal Register at 57 
FR 53313, November 9,1992, and the 
comment period ended December 7, 
1992. No comments were received. The 
Secretary concurs with the Council’s 
recommendations, and therefore the 
final rule is substantively the same as 
proposed, with minor stylistic changes.
Classification

This rule is published under authority 
of the Magnuson Fishery Conservation 
and Management Act (Magnuson Act), 
16 U.S.C. 1801 et seq., and was prepared 
at the request of the Council. The 
Assistant Administrator for Fisheries, 
NO AA (Assistant Administrator), has 
determined that this rule is necessary 
for the conservation and management of 
the Pacific coast groundfish fishery and 
that it is consistent with the Magnuson 
Act and other applicable law.

The Council prepared an 
Environmental Assessment and 
Regulatory Impact Review (EA/RIR) for 
this rule. Based on the EA/RIR, the 
Assistant Administrator concluded that 
there will be no significant impact on 
the human environment. You may 
obtain a copy of the EA/RIR from thé 
Council (see ADDRESSES).

The Assistant Administrator 
determined that this is not a major rule 
requiring a regulatory impact analysis 
under Executive Order 12291;

The General Counsel of the 
Department of Commerce has certified 
to the Small Business Administration 
when this rule was proposed that, if 
adopted, it would not have a significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act.

The Assistant Administrator has 
determined that this rule will be 
implemented in a manner that is 
consistent to the maximum extent 
practicable with the approved coastal 
zone management programs of the 
States of Washington, Oregon, and 
California. The determination was 
submitted for review by the responsible 
State agencies under section 307 of the 
Coastal Zone Management Act. The 
State of Washington concurred in this 
detérmination. The States of Oregon and 
California did not comment within the 
statutory time period, and therefore 
consistency is assumed.

This rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act.

NMFS issued a Biological Opinion 
under the Endangered Species Act on 
August 10,1990, pertaining to 
Amendment 4 of the FMP; a second 
Biological Opinion specific to the 
whiting fishery impacts was issued on 
November 26,1991; a third Biological 
Opinion analyzing the impact of the 
entire groundfish fishery on newly 
listed species of salmon was issued on 
August 28,1992. They concluded 
respectively that implementation of the 
FMP (including Amendment 4) and the 
conduct of the groundfish fishery are 
unlikely to jeopardize the continued 
existence of any of the listed species 
considered. Implementation of this rule 
will not result in impacts that differ 
from those discussed in these Biological 
Opinions, and NMFS has concluded 
that further consultations are not 
necessary.

This rule does not contain policies 
with federalism implication sufficient to 
warrant preparation of a federalism 
assessment under Executive Order 
12612.

The Assistant Administrator, 
pursuant to section 553(d)(3) of the 
Administrative Procedure Act, finds 
good cause for making this rule effective 
prior to 30 days after its publication as 
final. If this rule is not effective by April 
1, the large-scale target fishery will open 
on that date under existing regulations 
and effort is expected to be at least as 
great as in the past. As a result, the 
nontrawl allocation would be taken 
rapidly, in large part by vessels which 
would then depart for the Alaska 
fishery, preempting fishing
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opportunities for the generally smaller, 
local fleet. Therefore, a delay in 
implementation after April 1 is contrary 
to the public interest.

This action is based on the best 
available scientific information. The 

[public participated in the November 
1991 and November 1992 Council 
meetings at which this action was 
considered.

List of Subjects in 50 CFR Part 663
Administrative practice and 

•procedure, Fisheries, Fishing, Reporting 
. and recordkeeping requirements.

i Authority: 16 U.S.C. 1801 et seq.
Dated: March 25 ,1993.

Samuel W. McKeen,
Program Management Officer, National 
Marine Fisheries Service.

For the reasons set forth in the 
preamble, 50 CFR part 663 is amended 
as follows:

PART 663— PACIFIC CO A ST  
GROUNDFISH FISHERY

1. The authority citation for part 663 
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In section 663.23, paragraph (b)(2) 
is revised to read as follows:

§663.23 Catch restrictions.
* * * * *

(b) * * *
(2) Nontrawl sablefish. (i) The regular 

season for the nontrawl sablefish fishery 
will begin each year 3 days before the 
earliest opening of the nontrawl 
sablefish fishery regulated under 50 CFR 
part 672 (Gulf of Alaska Groundfish).

(ii) Taking and retaining, possession, 
or landing of sablefish taken by 
nontrawl gear is prohibited for 72 hours 
immediately preceding, and 
immediately following, the regular

/  Rules and Regulations 1 6 6 3 1

season for the nontrawl sablefish 
fishery.

(iii) The dates that the 72-hour 
closures and the regular season for the 
nontrawl sablefish fishery begin and 
end will be announced in the Federal 
Register.

(iv) During the open periods before 
and after the regular season, trip landing 
and/or frequency limits may be imposed 
under paragraph (c) of this section. Trip 
limits to protect juvenile sablefish also 
may be imposed, at any time of year, 
under paragraph (c) of this section.
*  A  A  A  A

[FR Doc. 93-7329  Filed 3 -2 9 -9 3 ; 8 .45 am] 
BILLING CODE 3510-22-M
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Proposed Rules

This section of the FED E R A L R E G IS TE R  
contains notices to the public of the proposed 
issuance of rules and regulations. The  
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

DEPARTMENT OF TH E  TREASUR Y  

Customs Service 

19CFR Part 113

Automated Surety Interface

AGENCY: U.S. Customs Service, 
Department of the Treasury.
ACTION: Extension of comment period.

SUMMARY: This notice extends the 
period of time within which interested 
members of the public may submit 
comments concerning the proposal to 
amend the Customs Regulations to 
provide for an automated system, the 
Automated Surety Interface (ASI), 
through which participating sureties 
will electronically provide to Customs 
acknowledgement that they are liable 
for transactions identified under their 
bonds. The comment period is being 
extended another 30 days.
OATES: Comments are requested on or 
before April 22,1993.
ADDRESSES: Comments (preferably in 
triplicate) may be addressed to the 
Regulations Branch, U.S. Customs 
Service, Franklin Court, 1301 
Constitution Avenue, NW., Washington, 
DC 20229 and inspected at Franklin 
Court, 1099 14th Street, NW., suite 
4000, Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Diane Hundertmark, Office of 
Automated Commercial Systems (202- 
927-0355)..
SUPPLEMENTARY INFORMATION: A 
document was published in the Federal 
Register (58 FR 5680) on January 22, 
1993, proposing to amend the Customs 
Regulations to provide for an automated 
system, the Automated Surety Interface 
(ASI), through which participating 
sureties will electronically provide to 
Customs acknowledgement that they are 
liable for transactions identified under 
their bonds. Through ASI, Customs will 
be able to systemically establish and 
verify that a surety has recognized its 
bond liability under an identified bond 
and participating sureties will be

provided certain capabilities to obtain 
timely information regarding the status 
of individual transactions for which 
they have a recognized liability. 
Customs solicited comments on the 
proposal and comments were due by 
March 23,1993. Customs is particularly 
interested in receiving comments 
regarding the data elements that are 
being proposed to be provided to 
sureties.

Customs has received a request to 
extend the comment period because 
additional time is required to prepare 
reasonably responsive comments due to 
the disruption to business that the 
World Trade Center explosion caused to 
companies involved with Customs 
bonds. Customs believes the request has 
merit. Accordingly, the period of time 
for the submission of comments is being 
extended 30 days.

All comments submitted will be 
available for public inspection in 
accordance with the Freedom of 
Information Act (5 U.S.C 552), § 1.4, 
Treasury Department Regulations (31 
CFR 1.4), and § 103.11(b). Customs 
Regulations (19 CFR 103.11(b)), between 
9 a.m. and 4:30 p.m. on normal business 
days, at the address stated above.

Dated: March 25,1993.
Harvey B. Fox,
Director, Office o f Regulations and Rulings. 
(FR Doc. 93-7323 Filed 3 -2 6 -9 3 ; 12:19 pmj 
BILUNG CODE 4*20-02-41

DEPARTMENT OF TH E INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 915

Iowa Permanent Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment.

SUMMARY: OSM is announcing the 
receipt of a proposed amendment to the 
Iowa permanent regulatory program 
(hereinafter, the “Iowa program”) under 
the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
proposed amendment consists of a 
guidance document for the 
measurement of revegetation success

Federal Register 
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using statistically valid sampling to I 
achieve land use specific revegetatioo I 
standards. The amendment is intended! 
to revise the State program to be 
consistent with the corresponding 
Federal standards, clarify ambiguities, | 
and improve operational efficiency^!} 

This document sets forth the times | 
and locations that the Iowa program 
proposed amendment to that program 1 
are available for public inspection, the 
comment period during which 
interested persons may submit written 
comments on the proposed amendment, 
and procedures that will be followed 
regarding the public hearing, if one is 
requested.
DATES: Written comments must be 
received by 4 p.m., c,s.t. April 29,1991 
If requested, a public hearing on the ] 
proposed amendment will be held on ] 
April 26,1993. Requests to present oral 
testimony at the hearing must be 
received by 4 p.m., c.s.t. on April 14, | 
1993.
ADDRESSES: Written comments should} 
be mailed or hand delivered to Jerry R 
Ennis at the address listed below.

Copies of the Iowa program, the 
proposed amendment, and all written 
comments received in response to d i is ; 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. 
Each requester may receive one free 
copy of the proposed amendment by 1 
contacting OSM’s Kansas City Field 
Office.
Jerry R. Ennis, Director, Kansas City Field | 

Office, Office of Surface Mining 
Reclamation and Enforcement, 934 
Wyandotte, room 500, Kansas City, MO I 
64105; telephone: (816) 374-6405. 

Department of Agriculture and Land 
Stewardship, Division of Soil 
Conservation, Wallace State Office 
Building, East 9th and Grand Streets, Des 
Moines, Iowa 50319; telephone: (515) 281- 
6147.

FOR FURTHER INFORMATION CONTACT: Jerry 
R. Ennis, Telephone: (816) 374-6405. |
SUPPLEMENTARY INFORMATION:

I. Background on the Iowa Program
On January 21,1981, the Secretary of 

Interior conditionally approved the 
Iowa program. General background 
information on the Iowa program, 
including the Secretary’s findings, the j 
disposition of comments, and the 
conditions of approval of the Iowa

-
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program can be found in the January 21, 
1981, Federal Register (46 FR 5885). 
Subsequent actions concerning Iowa’s 
program and program amendments can 
be found at 30 CFR 915.15 and 915.16.
II. Proposed Amendment

By letters dated December 30,1992, 
and January 5,1993, (Administrative 
Record No. IA-374) Iowa submitted a 
proposed am endm ent to its program 
pursuant to SMCRA. Iowa submitted the 
proposed amendment in response to an 
August 1,1986, letter (Administrative 
Record No. LA-280) that OSM sent in 
accordance with 30 CFR 732.17(c) 
requiring certain provisions of the State 
program to be updated for consistency 
with the Federal regulations through 
July 1,1986.

The guidance document submitted by 
Iowa is intended to fulfill the 
requirements of 30 CFR 816.116(a)(1) 
and 817.116(a)(1) that standards for 
revegetation success and statistically 
valid sampling techniques for 
measuring success shall be selected by 
the regulatory authority and included in 
an approved regulatory program.

The 33 page guidance document is 
divided into seven major sections: (1) 
Introduction; (2) definition of terms; (3) 
general requirements; (4) revegetation 
success standards; (5) sampling 
procedures and techniques; (6) 
statistical analysis of sampling data; and
(7) 31 pages of appendices include the 
Soil Conservation Service (SCS) 
productivity data for four counties in 
Iowa. Due to the length and complexity 
of the document, only a brief summary 
of the contents is included in this 
notice.

The introduction to the document 
includes a summary of the regulations 
that apply to the evaluation of 
revegetation success and the 
applicability of the guidance document 
to surface mining permits. The section 
on definition of terms provides 
definitions for the terms permit, 
permittee, reference area, control area, 
statistically valid, and the acronym 
USDA-SCS.

The section entitled general 
requirements and exclusions of 
revegetation includes applicable 
regulatory requirements for: (1) The 
control of erosion; (2) sampling and 
harvest time periods for different types 
of crops; (3) required dates for the 
reporting of revegetation data; (4) the 
procedures to be used to average test 
plot data or annual crop data; (5) areas 
that are to be excluded for the 
requirements for measuring revegetation 
success; and (6) the requirements for the 
establishment and maintenance of 
reference areas.

The section on revegetation success 
standards establishes the vegetation 
production performance standards for 
all of the approved land uses. For prime 
farmland, the permittee may either 
establish a reference area or utilize 
USDA-SCS county soil survey 
production data by soil mapping unit to 
compare with the yields on the 
reclaimed lands to demonstrate equal or 
greater average yield for 3 years during 
the 5 year responsibility period. Iowa 
proposes to use either com or soybeans 
as being the row crops requiring the 
greatest rooting depth.

For pasture lands, the forage 
production must be greater than or 
equal to 90-percent of the pasture 
reference area or the forage production 
calculated using the USDA-SCS animal 
unit month (AUM) data for the county 
soil mapping units.

For cropland, revegetation success 
will be achieved when the crop 
production yields are greater than or 
equal to 90-percent of that crop’s 
reference area or as calculated using the 
USDA-SCS crop yield data by soil 
mapping unit for that crop. This 
standard must be met for any 2 years of 
the 5 year responsibility period except 
for the first year.

For industrial, commercial, 
residential, recreational, wildlife, and 
forested land uses, revegetation success 
will be met when the site achieves a 
ground cover density of 80-percent 
composed of approved species for 2 
consecutive years. In addition, for forest 
land uses, there must be at least 80- 
percent survival of live trees and/or 
shrubs 3 years after the date of initial 
planting. There will be a minimum of 
200 surviving trees and/or shrubs per 
acre.

For abandoned mined lands, the 
revegetation must meet the general 
requirements for revegetation and the 
vegetative cover must be capable of 
stabilizing the soil surface from erosion. 
The permittee may choose to restore the 
area to a noncropland land use and meet 
the revegetation standard of that use or 
achieve a ground cover density of 70- 
percent for 2 consecutive years.

Iowa proposes to allow the permittee 
to establish a control area that could be 
utilized to calculate a climatic 
correction factor to adjust yield data. 
Iowa proposes the methods of 
establishment and maintenance of the 
control area and the methods for 
calculation of the correction factor.

In the section entitled sampling 
procedures and techniques, Iowa 
proposes that the permittee must use the 
methods approved in the guidelines in 
order to (1) provide random selection of 
sampling sites, (2) a sampling technique

unaffected by the sampler’s preference, 
and (3) sufficient samples to represent 
the true mean of the vegetation 
characteristics. Iowa proposes sampling 
methods to determine row crop and 
small grain production for com, 
soybeans, and wheat. Iowa proposes 
sampling methods to determine forage 
crop production and cover.

In the section entitled Statistical 
Analysis of Sampling Data, Iowa 
proposes methods for the statistical 
analysis of production data by a 
statistical comparison using a standard 
t-test or using two randomized group t- 
tests. Iowa proposes a method for 
statistical analysis of ground cover 
measurements at a 90-percent 
confidence statistical interval.

In the appendices, Iowa provides 
tabular information from the USDA- 
SCS soil survey crop production data by 
soil type for the counties of Lucas, 
Mahaska, Marion, and Monroe. Iowa 
also provides a copy of the document 
entitled “Iowa Soil Properties and 
Interpretations Database’’ that explains 
how the USDA-SCS crop production 
data is generated.
III. Public Comment Procedures

In accordance with the provisions of 
30 CFR 732.17(h), OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR
732.15. If the amendment is deemed 
adequate, it will become part of the 
Iowa program.
Written Comments

Written comments should be specific, 
pertain only to the issue proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “ DATES”  or at locations 
other than the Kansas City Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
administrative record.
Public Hearing

Persons wishing to testify at the 
public hearing should contact the 
person listed under “ FOR FURTHER 
INFORMATION CONTACT”  by 4 p.m., C .S .t. 
April 14,1993. The location and time of 
the hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to testify at the 
public hearing, the hearing will not be 
held.

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in * 
advance of the hearing will allow OSM
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officials to prepare adequate responses 
and appropriate questions.

The public bearing will continue on 
the specified date until all persons 
scheduled to comment have been beard. 
Persons in the audience wbo have not 
been scheduled to testify, and who wish 
to do so, will be beard following those 
who have been scheduled. The W iring 
will end after all persons scheduled to 
testify and persons present in the 
audience who wish to testify have been 
heard.
Public M eeting

If only one person requests an 
opportunity to testify at a hearing, a

Eublic meeting, rather than a public 
earing, may be held. Persons wishing 

to meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting at the OSM office 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings will be 
open to the public and, if possible, 
notices of meetings will be posted at the 
locations listed under ADDRESSES. A 
written summary of each meeting will 
be made a part of the administrative 
record.

IV. Procedural Determinations
C om pliance With the N ational 
Environm ental P olicy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 1Q2(2)(C) of the National 
Environmental Policy Act, 42 U.S.C 
4332(2)(C).

C om pliance With Executive Order No. 
12291

On July 12.1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7, and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions, and program 
amendments. Accordingly, preparation 
of a Regulatory Impact Analysis is not 
necessary and OMB regulatory review is 
not required.

Com pliance With the Regulatory 
Flexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for

which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.

C om pliance With Executive Order 
12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each suen program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
30 CFR 73Q.il, 732.15, and 
732.17(h)(10), decisions on proposed 
State regulatory programs and program 
amendments submitted by the States 
must be based «defy on a determination 
of whether the submittal is consistent 
with SMCRA and its im plem enting  
Federal regulations and whether the 
other requirements of 30 CFR parts 730, 
731, and 732 have been met.
C om pliance With the Paperw ork 
Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C 
3507 et seq.
List of Subjects in 30 CFR Part 916

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: March 22,1993.
Raymond L. Lowrie,
Assistant Director, Western Support Center.
(FR Doc. 93-7249 Filed 3 -2 9 -9 3 ; 8:45 am] 
BiLUNG CODE 4310-06-41

30 CFR Part 943

Texas Permanent Regulatory Program

AGENCY; Office of Surface Mining 
Reclamation and Enforcement (OSM), 
interior.

ACTION: P ro p o se d  ru le ; P u b lic  comment 
p e rio d  e n d  o p p o rtu n ity  for p u b lic  
h earing  o n  pro p o se d  a m endm en t.

SUMMARY: OSM is announcing receipt of] 
a proposed amendment to the Texas 
permanent regulatory program 
(hereinafter, me "Texas program”) 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
proposed amendment consists of 
revisions to the Texas regulations 
pertaining to identification of interests 
and compliance information, review of 
permit applications, and review of 
outstanding permits. The amendment is 
intended to revise the State program to 
be consistent with the corresponding 
Federal standards.

This notice sets forth the times and 
locations that the Texas program and 
proposed amendment to that program 
are available for public inspection, the 
comment period during which 
interested persons may submit written 
comments on the proposed amendment, 
and the procedures that will be followed 
regarding the public hearing, if one is 
requested.
DATES; Written comments must be 
received by 4 p jn ., c.d.t. April 29,1993. 
If requested, a public hearing on the 
proposed amendment will be held on 
April 26,1993. Requests to present oral 
testimony at the hearing must be 
received by 4 p-m., od.t. on April 14, 
1993.
ADDRESSES: Written comments should 
be mailed or hand delivered to James H 
Moncrief at the address listed below.

Copies of the Texas program, the 
proposed amendment, and all written 
comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. 
Each requester may receive one free 
copy of the proposed amendment by 
contacting OSM’s Tulsa Field Office.
James H. Moncrief, Director, Tulsa Field 

Office, Office of Surface Mining 
Reclamation and Enforcement, 5100 East 
Skelly Drive, suite 550, Tulsa, OK 74135- 
6548, Telephone: (918) 581-6430.

Railroad Commission of Texas, Surface 
Mining and Reclamation Division, Capitol 
Station. P.O. Drawer 12967, Austin, TX 
78711, Telephone: (512) 463-6900.

FOR FURTHER INFORMATION CONTACT: 
James H. Moncrief, telephone: (918) 
581-6430.
SUPPLEMENTARY INFORMATION 

L  Background on the Texas Program
On February 16,1980, the Secretary of 

the Interior conditionally approved the 
Texas program. General background
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information on the Texas program, 
including the Secretary’s findings, the 
disposition of comments, and the 
conditions of approval of the Texas 
program can be found in the February 
27,1980 Federal Register (45 FR 
12998).

Subsequent actions concerning Texas' 
program and program amendments can 
be found at 30 CFR 943.15 and 943.16.
II. Proposed Amendment

By letter dated February 8,1993 
(Administrative Record No. TX-542), 
Texas submitted a proposed amendment 
to its program pursuant to SMCRA.
Texas submitted the proposed 
amendment to satisfy required program 
amendments at 30 CFR 943.16 (b), (c),
(d)(1), (2), and (3), (e), (f), (g), (h) (1) and
(2) , (i) (1) and (2), and (j) (1), (2), and
(3) (57 FR 21600,21607, May 21,1992). 
Texas proposed to amend the Texas 
Administrative Code (TAC) at 16 TAC
11.221 as follows:
(1) Identification o f  Interests and 
Compliance Inform ation

(a) At Texas Coal Mining Regulations 
(TCMR) 778.116(1), Texas proposed to 
correct a referenced citation.

(b) At TCMR 778.116(m), Texas 
proposed to require that an application 
for a permit to conduct surface coal 
mining and reclamation operations 
include information on: (1) Violations 
received pursuant to any SMCRA 
approved State programs and OSM 
Federal programs; and (2) air or water 
environmental protection violations 
received pursuant to any non-SMCRA 
State laws, rules or regulations enacted 
pursuant to Federal laws, rules, or 
regulations and incurred by the 
applicant in any State.
(2) Review o f Permit A pplications

(a) At TCMR 786.215(e)(1), Texas 
proposed to correct a referenced citation 
and to require the Railroad Commission 
of Texas (the Commission) to deny a 
permit if the applicant or anyone who 
owns or controls the applicant is 
determined to have incurred in 
connection with any surface coal 
mining operation any of the listed types 
of unabated violations, bond forfeitures 
or delinquent penalties or fees issued 
pursuant to the State or Federal Act or 
federally-approved coal regulatory 
program or pertaining to air or water 
environmental protection regulations in 
any State.

(b) At TCMR 786.215(e)(2), Texas 
proposed to correct a referenced 
citation.

(c) At TCMR 786.215(f), Texas 
proposed that no permit shall be issued

before a final determination that no 
pattern of willful violations exists.

(d) At TCMR 786.215(g), Texas 
proposed to correct a referenced citation 
and to require the Commission to deny 
a permit if, after an application is 
approved but before the permit is 
issued, the applicant fails or refuses to 
respond as required or the new 
compliance information shows that a 
violation exists.
(3) Commission Review  o f  Outstanding 
Permits

(a) At TCMR 788.225 (f) and (f)(1)(A) 
Texas proposed to require the 
Commission to review a permit under 
authority of section 22(c) of the Texas 
Surface Coal Mining and Reclamation 
Act when it has reason to believe a 
permit was improvidently issued and 
after notice and opportunity for a 
hearing, find that the permit was 
improvidently issued if certain 
conditions are met. Texas also proposed 
to delete language that exempts from 
consideration certain unabated 
violations or delinquent penalties or 
fees.

(b) At TCMR 788.225 (g) and (g)(3), 
Texas proposed to base implementation 
of specified remedial measures on a 
finding that a permit was improvidently 
issued and to provide decisions on 
suspensions and rescissions of 
improvidently issued permits within 
specified time periods.
in. Public Comment Procedures

In accordance with the provisions of 
30 CFR 732.17(h), OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR
732.15. If the amendment is deemed 
adequate, it will become part of the 
Texas program.
Written Comments

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated, under DATES or at locations 
other than the Tulsa Field Office will 
not necessarily be considered in the 
final rulemaking or included in the 
administrative record.
Public Hearing

Persons wishing to testify at the 
public hearing should contact the 
person listed under FOR FURTHER 
INFORMATION CONTACT by 4 p.m., c.d.t. on 
April 14,1993. The location and time of 
the hearing will be arranged with those 
persons requesting the hearing. If no one

requests an opportunity to testify at the 
public hearing, the hearing will not be 
held.

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions.

The public hearing will continue on 
the specified date until all persons 
scheduled to testify have been heard. 
Persons in the audience who have not 
been scheduled to testify, and who wish 
to do so, will be heard following those 
who have been scheduled. The hearing 
will end after all persons scheduled to 
testify and persons present in the 
audience who wish to testify have been 
heard.
Public M eeting

If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing 
to meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting by contacting the 
person listed under FOR FURTHER 
INFORMATION CONTACT. All such meetings 
will be open to the public and, if 
possible, notices of meetings will be 
posted at the locations listed under 
ADDRESSES. A written summary of each 
meeting will be made a part of the 
administrative record.
IV. Procedural Determinations
Executive Order 12291

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7, and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions, and program 
amendments. Therefore, preparation of 
a regulatory impact analysis is not 
necessary, mid OMB regulatory review 
is not required.
Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 12550) and 
the Federal regulations at 30 CFR
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730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR parts 730, 731, and 732 have 
been met.

N ational Environm ental P olicy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act (42 U.S.C. 
4332(2)(C)).

Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.).,

Regulatory F lexibili ty Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions for the 
counterpart Federal regulations.

List of Subjects in 30 CFR Part 943

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: March 22,1993 .
Raymond L. Lowrie,
Assistant Director, Western Support Center. 
IFR Doc. 93-7245 Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4310-06-M

30 CFR Part 950

Wyoming Permanent Regulatory 
Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rule; reopening and 
extension of comment period.

SUMMARY: OSM is announcing receipt of 
additional explanatory information 
pertaining to a previously proposed 
amendment to the Wyoming permanent 
regulatory program (hereinafter, the 
“Wyoming program”) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The proposed 
amendment is intended to clarify the 
unique differences in the State’s 
revision, renewal, and amendment 
process, and improve operational 
efficiency.

This Notice sets forth the times and 
locations that the Wyoming program 
and proposed amendment to that 
program are available for public 
inspection, and the comment period 
during which interested persons may 
submit written comments on the 
proposed amendment.
DATES: Written comments must be 
received by 4 p.m., 'm.s.t. April 14,1993. 
ADDRESSES: Written comments should 
be mailed or hand delivered to Guy 
Padgett at the address listed below.

Copies of the Wyoming program, the 
proposed amendment, the additional 
explanatory information, and all written 
comments received in response to this 
document will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays.
Each requester may receive one free 
copy of the proposed amendment by 
contacting OSM’s Casper Field Office.
Guy Padgett, Director, Casper Field Office, 

Office of Surface Mining Reclamation and 
Enforcement, 100 East B Street, room 2128, 
Casper, WY 82601-1918. Telephone: (307) 
261-5776.

Dennis Hemmer, Director, Wyoming 
Department of Environmental Quality, 
Herschler Building—Third Floor West, 122 
West 25th Street, Cheyenne, WY 82002. 
Telephone: (307) 777-7756.

FOR FURTHER INFORMATION CONTACT:
Guy Padgett, Director, telephone: (307) 
261-5776.
SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming 
Program

On November 26,1980, the Secretary 
of the Interior conditionally approved 
the Wyoming program. General 
background information on the

Wyoming program, including the 
Secretary’s findings, the disposition of 
comments, and conditions of approval 
of the Wyoming program can be found 
in the November 26,1980, Federal 
Register (45 FR 78684). Subsequent 
actions concerning Wyoming’s program 
and program amendments can be found 
at 30 CFR 950.12, 950.15, 950.16, and 
950.20.
n . Proposed Amendment

By letter dated July 24,1992, 
(Administrative Record No. WY-19-01) 
Wyoming submitted a proposed 
amendment to its program pursuant to 
SMCRA. Wyoming submitted the 
proposed amendment at its own 
initiative to improve its program.

The regulations that Wyoming 
proposes to amend are: Department of 
Environmental Quality, Land Quality 
Division Rules and Regulations, chapter 
Xin, Section 6(a) Exception; chapter I, 
Section 2(e) Definitions, (Amendments).

OSM published a notice in the 
September 11,1992, Federal Register 
(57 FR 41715) announcing receipt of the 
amendment and inviting public 
comment on the adequacy of the 
proposed amendment. The public 
comment period ended October 13,
1992. During its review of the 
amendment, OSM identified various 
concerns relating to the proposed Rule. 
OSM notified Wyoming on the concerns 
by letter dated November 17,1992. 
(Administrative Record No. WY-19-08). 
The issues raised in that letter included: 
The need to clarify whether Wyoming’s 
definition of amendment would include 
all procedures, informational needs, and 
the public notice requirements as 
specified for a new permit application; 
a need to clarify the meaning of various 
terms including, “permit area”, “term of 
permit”, “permit renewal”, and “permit 
revision”, and clarification of apparent 
conflicts regarding the detail of 
information needed for certain items in 
a permit application. Wyoming 
responded in a letter dated January 28,
1993, by submitting additional 
explanatory information 
(Administrative Record No. WY-19-10). 
In that letter, Wyoming provided 
clarification and/or proposed rule 
changes for the following: That all 
informational requirements for a permit 
application also apply to a permit 
amendment; that all coal mining permit 
amendments require public notice 
(associated proposed rule change at 
chapter XTV, section 6(a)); that a State 
approved permit area is consistent with 
the Federal program permit area; that 
amending a permit by up to 20 percent 
of the total permit acreage without 
public notice does not apply to coal
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mining operations (associated proposed 
rule change at chapter XIV, section 
2(b)); that the liability under bond shall 
be for the entire permit area (associated 
proposed rule change at chapter XU, 
section 2(aXvii)); that signs and markers 
are placed around the perimeter of the 
permit area; that the phrase “term-of- 
permit” is parallel in meaning to the 
Federal “term-of-permit”; and that 
certain information required in the 
permit application will apply to die 
entire permit area (associated proposed 
rule changes at chapter n, section 3).
III. Public Comment Procedures

OSM is reopening the comment 
period on the proposed Wyoming 
program amendment to provide the 
public an opportunity to reconsider the 
adequacy of the amendment in light of 
the additional materials submitted. In 
accordance with the provisions of 30 
CFR 732.17(h), OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR
732.15. If the amendment is deemed 
adequate, it will become part of die 
Wyoming program.
Written Comments

Written comments should be specific, 
pertain only to die issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “ DATES”  or at locations 
other than the Casper Field Office will 
not necessarily be considered in the 
final rulemaking or included in the 
administrative record.
List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: March 22,1993.
Raymond L. Lowrie,
Assistant Director, Western Support Center 
[FR Doc. 93-7246 Filed 3 -2 9 -9 3 ,8 :4 5  am) 
BILLING CODE 4310-0S-M

30 CFR Part 950

Wyoming Permanent Regulatory 
Program

AGENCY; Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment.

SUMMARY: OSM is announcing the 
receipt of a proposed amendment to the 
Wyoming permanent regulatory

program (hereinafter, the “Wyoming 
program”) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The proposed amendment 
includes rules on attorney’s fees, 
intervention, and statutory changes 
regarding attorneys’ fees. Concurrently 
with its review of the attorneys’ fees 
rules, chapter V, of the Wyoming 
Department of Environmental Quality 
(DEQ) Rules of Practices and 
Procedures, OSM will review chapters II 
and VI of those same rules as currently 
promulgated by Wyoming.

This document sets forth the times 
and locations that the Wyoming 
program and proposed amendment to 
that program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendment, and procedures that will be 
followed regarding the public hearing, if 
one is requested.
DATES: Written comments must be 
received by 4 p.m., m.s.t. April 29,1993. 
If requested, a public hearing on the 
proposed amendment will be held on 
April 26,1993. Requests to present oral 
testimony at the hearing must be 
received by 4 p.m., m.s.t. on April 14, 
1993.
ADDRESSES: Written comments should 
be mailed or hand delivered to Guy 
Padgett at the address listed below.

Copies of the Wyoming program, the 
proposed amendment, ana all written 
comments received in response to this 
document will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. • 
Each requester may receive one free 
copy of the proposed amendment by 
contacting OSM’s Casper Field Officer.
Guy V. Padgett, Director; Casper Field Office; 

Office of Surface Mining Reclamation and 
Enforcement; 100 East B Street, room 2128; 
Casper, Wyoming 82601-1918. Telephone: 
(307) 261-5776.

Dennis Hemmer: Director; Wyoming 
Department of Environmental Quality; 
Herschler Building; West 122 West 25th 
Street; Cheyenne, Wyoming 82002. 
Telephone: (307) 777-7758.

FOR FURTHER INFORMATION CONTACT:
Guy V. Padgett, Director, telephone:
(307) 261-5776.

SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming 
Program

On November 26,1980, the Secretary 
of the Interior conditionally approved 
the Wyoming program. General 
background information on the 
Wyoming program, including the 
Secretary’s findings, the disposition of

comments, and conditions of approval 
of the Wyoming program can be found 
in the November 26,1980, Federal 
Register (45 FR 78637).

Subsequent actions concerning 
Wyoming’s program and program 
amendments can be found at 30 CFR 
950.12, 950.15, and 950.16.
n . Proposed Amendment

By letter dated March 9,1993, 
(Administrative Record No. W Y-22-01), 
Wyoming submitted proposed rules 
along with a proposed statutory 
amendment to its permanent program 
pursuant to legislation passed by 
Wyoming’s 52nd Legislature (1993 
General Session). The Wyoming 
proposed amendment is submitted to 
satisfy a condition placed on its 
program at 30 CFR 950.11(c), (condition 
“c”); to establish requirements which 
are consistent with the Federal 
attorney’s fees and intervention 
regulation at 43 CFR part 4.

Proposed. Chapter V of the 
Department’s Rules of Practice and 
Procedures addresses the attorneys’ fees 
rules portion of condition “c”. The 
Wyoming Legislature also modified 
Wyoming Statute (W.S.) 35-ll-437(f) 
by requiring that whenever an order is 
issued under this section, at the request 
of any person, a sum equal to the 
aggregate amount of all costs and 
expenses (including attorney’s fees) as 
determined by the director to have been 
reasonably incurred by the person for or 
in connection with his participation in 
the proceeding, including any judicial 
review of agency actions, may be 
assessed against either party as the court 
or the director deems proper. This 
subsection shall apply only to 
administrative contested case 
proceedings under the provisions of this 
act relating to the regulation of surface 
coal mining and reclamation operations 
in accordance with Public Law 95-87, 
as that law is worded on August 3,1977. 
For payments from the department, the 
following shall apply: (i) The issues 
resolved in the contested proceeding are 
those in the original complaint that 
were raised within the statutory time 
frames under W.S. 35-ll-406(p ) or 
within an enforcement action; (ii) the 
contribution of a person who did not 
initiate the proceeding shall be separate 
and distinct from the contribution made 
by a person initiating the proceeding;
(iii) the person shall establish the 
existence of specific violation of 
applicable statute or rule. Additionally 
the legislature added a new subsection 
W.S. 35-ll-437(g) that requires 
attorney's fees, expert witness fees or 
other fees or costs not exceed fifty 
dollars ($50.00) per hour.
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Concurrent with the review of 
Chapter V of the DEQ Rules of Practice 
and Procedures, OSM will also conduct 
a review of chapter II and VI 
(Administrative Record No. W Y-22-2). 
This review and approval is necessary 
because Wyoming promulgated the 
three above referenced Chapters of the 
Department's Rules of Practice and 
Procedures on August 3,1982 and 
submitted the same to OSM as a formal 
amendment to its program on August
18.1982. These permanent rules are to 
replace emergency rules that had been 
submitted to OSM for review on May
26.1982. In that review, OSM found 
that Wyoming did not fully satisfy 
condition “c” and therefore extended 
the deadline for Wyoming to meet the 
condition (September 27,1982 Federal 
Register (47 FR 42351)). Wyoming 
indicated in a letter of August 27,1992, 
that the Chapter II or VI had not 
changed since being issued in August of 
1982 (Administrative Record No. W Y- 
22- 2).

The proposed rule package is 
intended to satisfy the condition placed 
on the approved State Program and 
bring Wyoming’s program into 
compliance with the purposes and 
intent of SMCRA.
III. Public Comment Procedures

In accordance with the provisions of 
30 CFR 732.17(h), OSM is seeking 
comments on whether the proposed 
Rules and Statutes establish 
requirements which are consistent with 
Federal attorneys’ fees'end intervention 
regulations e* 43 CFR part 4 and the 
SMCRA sec a 525(e). If the attorneys’ 
fee rules an' atutes are deemed 
adequate, tb will satisfy condition 30 
CFR 950.11' and become part of the 
Wyoming pr «¡ram.
Written Con ents

Written cc 
pertain only 
rulemaking, h 
support of tb' 
recommends 
after the time 
at locations r. 
Office will r  
considered l

ments should be specific, 
«he proposed

id include explanations in 
commentor’s 
jns. Comments received 
ndicated under DATES or 
er than the Casper Field 
necessarily be 
ne final rulemaking or

included in ine administrative record. 
Public Hearing

Persons wishing to testify at the 
public hearing should contact the 
person listed under FOR FURTHER 
INFORMATION CONTACT by 4 p.m., m.s.t. 
April 14,1993. The location and time of 
the hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to testify at the

public hearing, the hearing will not be 
held.

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions.

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to testify, and who wish 
to do so, will be heard following those 
who have been scheduled. The hearing 
will end after all persons scheduled to 
testify and persons in the audience who 
wish to testify have been heard.
Public M eeting

If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing 
to meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting at the OSM office 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings will be 
open to the public and, if possible, 
notices of meetings will be posted at the 
locations listed under ADDRESSES. A 
written summary of each meeting will 
be made a part of the administrative 
record.
IV. Procedural Determinations
C om pliance With Executive Order 
12291

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7, and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions, and program 
amendments. Accordingly, preparation 
of a Regulatory Impact Analysis is not 
necessary and OMB regulatory review is 
riot required.

Com pliance With Executive Order 
12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsection (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C, 1253 and 1255) and

30 CFR 730.11, 732.15, and 
732.17(h)(10), decisions on proposed 
State regulatory programs and program 
amendments submitted by the States 
must be based solely on a determination 
of whether the submittal is consistent 
with SMCRA and its implementing 
Federal regulations and whether the 
requirements of 30 CFR parts 730, 731, 
and 732 have been met.

C om pliance With the N ational 
Environm ental P olicy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C).

C om pliance With the Regulatory 
Flexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.

Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C 
3507 et seq.
List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface 
mining. Underground mining.

Dated: March 22 ,1993 .
Raymond L. Lowrie,
Assistant Director, Western Support Center. 
[FR Doc. 93 -7247  Filed 3 -2 9 -9 3 ; 8:45 ami 
■tUJNO COOC 4310-0S-M



Federal Register /  Vol. 58, No. 59 /  Tuesday, March 30, 1993 /  Proposed Rules 1 6 6 3 9

ENVIRONMENTAL PROTECTION  
AGENCY

40 CFR Part 52
[1L-12-27-580 6; FR L-4608-4J

Approval and Promulgation of 
Implementation Plans; Illinois; 
Correction

AGENCY: Environmental Protection 
Agency (USEPA).
ACTION: Notice o f public hearing; 
reopening the public comment period; 
correction.

SUMMARY: USEPA promulgated the 
Chicago Ozone Federal Implementation 
Plan (FIP) on June 29,1990. The FIP 
requires that certain sources perform 
tests to demonstrate compliance and 
that they certify compliance to USEPA 
by July 1,1991. Those sources 
complying by means of an add-on 
control device are required to test the 
capture efficiency of each control 
system. On November 3,1992 (57 FR 
49662), USEPA proposed to extend the 
date by which sources must certify the 
capture efficiency of each control 
system from July 1,1991, to July 1,
1993. That proposed rule offered an 
opportunity for a public hearing on the 
proposed rule. On March 8,1993 (58 FR 
12913-12914), USEPA published a 
notice which announced that a public 
hearing on the proposed rule was 
scheduled for April 19,1993, and 
reopened the public comment period 
from March 8,1993, until May 19,1993. 
Unfortunately, in the DATES section of 
that notice it was incorrectly stated that 
the hearing was scheduled for April 1, 
1993, and that the public comment 
period would remain open until May 3, 
1993. The DATES section should have 
read as set forth below. USEPA regrets 
any inconvenience this error may have 
caused.
DATES: A public hearing has been 
scheduled for Monday, April 19,1993, 
at 1:30 p.m. The public comment period 
is reopened from March 8,1993, until 
May 19,1993.
ADDRESSES: The location of the public 
hearing is the Lake Huron Room on the 
12th Floor of the Ralph H. Metcalfe 
Federal Building, 77 West Jackson 
Boulevard, Chicago, Illinois 60604. 
Written comments on this proposed rule 
should be addressed to J. Elmer Bortzer, 
Chief, Regulation Development Section 
(AR-18J), U.S. Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois 
60604. Comments should be strictly 
limited to the subject matter of the 
November 3,1992 (57 FR 49662), 
proposed rule.

FOR FURTHER INFORMATION CO NTACT: 
Steven Rosenthal, Regulation 
Development Branch, 18th Floor 
Southwest, 77 West Jackson Boulevard, 
Chicago, Illinois 60604, (312) 886-6052.

Dated: March 19 ,1993.
W illiam  E. M uno,
Acting Regional Administrator.
[FR Doc. 93-7295 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNQ CODE SMO-KHM

40 CFR Part 52

[P A -1 6 -1 -5 4 3 0 ; A -1 -F R L -4 6 0 7 -6 ]

Approval and Promulgation of Air 
Quality Implementation Plans; 
Allegheny County Portion of the 
Pennsylvania SIP; Revised 
Regulations Controlling Volatile 
Organic Compound Emissions

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve 
a State Implementation Plan (SIP) 
revision submitted by the 
Commonwealth of Pennsylvania for the 
Allegheny County portion of the SIP. 
This revision consists of revised volatile 
organic compound (VOC) emission 
regulations applicable in Allegheny 
County, which is part of the Pittsburgh- 
Beaver Valley ozone nonattainment 
area. The intended effect of this action 
is to propose approval of Allegheny 
County’s VOC regulations to correct 
existing deficiencies and 
inconsistencies in Pennsylvania’s ozone 
SIP. This action is being taken under 
section 110 of the Clean Air Act (CAA), 
as amended in 1990.
DATES: Comments must be received on 
or before April 29,1993. Public 
comments on this document are 
requested and will be considered before 
talring final action on this SIP revision. 
ADDRESSES: Comments may be mailed to 
Thomas J. Maslany, Director, Air, 
Radiation and Toxics Division, U.S. 
Environmental Protection Agency, 
Region IB, 841 Chestnut Building, 
Philadelphia, PA 19107. Copies of the 
documents relevant to this action are 
available for public inspection during 
normal business hours at the Air, 
Radiation and Toxics Division, U.S. 
Environmental Protection Agency, 
Region III, 841 Chestnut Building, 
Philadelphia, PA 19107; Public 
Information Reference Unit, U.S. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460; 
and Commonwealth of Pennsylvania 
Department of Environmental Resources 
Bureau of Air Quality Control, P.O. Box

2357, Executive House - 2nd & Chestnut 
Streets, Harrisburg, PA 17120; 
Allegheny County Health Department, 
Bureau of Air Pollution Control, 301 
39th Street, Pittsburgh, PA 15201.
FOR FURTHER REFORMATION CONTACT:
Enid A. Gerena, (215) 597-6863, at the 
Region in address above. 
SUPPLEMENTARY INFORMATION: On May 
26,1988, EPA issued a SIP call to 
Pennsylvania notifying the State that its 
SIP W 88 substantially inadequate to 
achieve the National Ambient Air 
Quality Standard (NAAQS) for ozone. 
See 53 FR 34500 (September 7,1988). A 
SIP call is a finding made by EPA 
pursuant to section 110(a)(2)(H) of the 
Clean Air Act, 42 U.S.C. 7410(a)(2)(H) in 
which EPA identifies a SIP to be 
inadequate to attain and maintain the 
NAAQS. In a June 14,1988 follow-up 
letter, EPA more specifically identified 
deficiencies in Pennsylvania’s VOC 
regulations which need to be corrected 
in order for the regulations to meet the 
CAA requirements as interpreted in EPA 
policy and guidance. The Clean Air Act 
Amendments of 1990 were enacted on 
November 15,1990. Public Law 101— 
549,104 Stat. 2399, codified at 42 
U.S.C 7401-7671q. In amended section 
182(a)(2)(A), Congress statutorily 
adopted the requirement that ozone 
nonattainment areas fix their deficient 
reasonably available control technology 
(RACT) rules for ozone. Areas 
designated nonattainment before 
enactment of the Amendments and 
which retained that designation and 
were classified as marginal or above as 
of enactment are required to meet the 
RACT fix-up requirement. Under 
section 182(a)(2)(A), those areas were 
required by May 15,1991, to correct 
RACT. RACT fix-ups were also required 
under pre-amended section 172(b) as 
that requirement was interpreted in pre
amendment guidance.1 The SIP call 
letters interpreted that guidance and 
indicated corrections necessary for 
specific nonattainment areas. The 
Allegheny County nonattainment area is 
classified as moderate.2 On October 16, 
1991, the Commonwealth of 
Pennsylvania submitted a formal 
revision to its State Implementation 
Plan (SIP). Therefore, this area is subject

1 Among other things, the pre-amendment 
guidance consists of the Post-87 policy, 52 FR 
45044 (Nov. 24,1987); the Bluebook, “Issues 
Relating to VOC Regulation Outpoints, Deficiencies 
and DeviationSi Clarification to Appendix D of 
November 24,1987 Federal Register Notice” (of 
which notice of availability was published in the 
Federal Register on May 25,1988); and the existing 
CTG's.

2 Allegheny County retained its designation of 
nonattainment and was classified by operation of 
law pursuant to sections 107(d) and 181(a) upon 
enactment of the Amendments. 56 FR 56694.
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to the RACT fix-up requirement and the 
May 15,1991 deadline.

The changes to the regulations 
submitted on October 16,1991 represent 
Pennsylvania’s response to EPA’s 1988 
SIP call for the Allegheny County 
portion of the Pennsylvania SIP. The 
SIP revision under review consists of 
amendments to Article XX, Rules and 
Regulations of the Allegheny County 
Health Department Air Pollution 
Control, which includes the following 
sections:
(1) Section 101, Definitions;
(2) Section 501, Equivalent Compliance 

Techniques;
(3) Section 504, Temporary Shutdown of 

Incineration Equipment;
(4) Section 505, Surface Coating Processes;
(5) Section 506, Alternative Standards for 

Surface Coating and Graphic Arts Sources;
(6) Section 507, Volatile Organic Compound 

Storage Tanks;
(7) Section 508, Gasoline Loading Facilities;
(8) Section 512, Compliance Schedules;
(9) Section 531, Graphic Arts Systems;
(10) Section 534, Synthetic Organic Chemical 

and Polymer Manufacturing Fugitive 
Sources;

(11) Section 801, Definitions; and
(12) Section 806, Installation Permits for new 

and Modified Major Sources.

This document will address 
regulatory changes to all of the above 
sections except sections 801 and 806. 
Regulatory changes to sections 801 and 
806 will be discussed in a separate 
rulemaking notice.
Content of Revised Regulations

The Allegheny County Health 
Department, Bureau of Air Pollution 
Control, made the following changes to 
the Rules and Regulations of Article XX:
1. Section 101—D efinitions

The definitions of the following terms 
were amended to be consistent with 
EPA’S recommended guidance: Volatile 
Organic Compounds (VOC), Clear Coat, 
Bulk Gasoline Plant, Bulk Gasoline 
Terminal, Capture Efficiency, 
Miscellaneous Metal Parts and Products, 
Potential Uncontrolled Emission Rate, 
and Transfer Efficiency.
2. Section 501—Equivalent C om pliance 
Techniques

This section was amended to 
eliminate provisions which allowed for 
the use of alternative control systems 
without EPA approval. Also, the section 
was revised to include compliance 
requirements relating to sources of 
volatile organic compounds and to 
establish appropriate recordkeeping, test 
methods and procedures consistent with 
EPA guidance. In addition, this section 
requires all alternative or equivalent

compliance methods to be approved by 
EPA as a SIP revision.
3. Section 504—Tem porary Shutdown 
o f  Incineration Equipm ent

This section was amended to replace 
the term “auxiliary fuel” with the term 
“natural gas” to reflect current EPA 
guidance.
4. Section 505—Surface Coating 
Processes

Subsection A was amended to lower 
the applicability thresholds for surface 
coating sources to the following rates: 3 
lbs/hour, 15 lbs/day and 2.7 tons/year.
In addition, clean-up and purge solvents 
are now required to be included when 
determining applicability. Also, the 
percent reduction equation requires the 
use of actual solvent density.

Subsection B was amended to require 
the installation of monitoring devices 
and recordkeeping of specific 
parameters for surface coating processes 
for which EPA has issued Control 
Techniques Guidelines (CTG6).

Subsection D was amended to correct 
the cited section number to 501.

Subsection E was amended by 
changing the emission limits for 
miscellaneous metal parts (ramp) and 
products to 3.5 pounds per gallon or .42 
kg per liter to be consistent with EPA 
guidance for extreme performance mmp 
coatings.
5. Section 506—A lternative Standards 
fo r  Surface Coatings and G raphic Arts

This section was deleted because 
sources which have coatings which do 
not individually comply with the 
emission standards will be required to 
obtain approval as a SIP revision to 
average their emissions across two or 
more coating lines.
6. Section 507—V olatile Organic 
Com pound Storage Tanks

Subsection B was amended by 
increasing the VOC reduction 
requirement for a vapor recovery and 
disposal system from 80 percent to 90 
percent by weight to reduce 
uncontrolled emissions of VOCs.
7. Section 508—G asoline Loading 
F acilities

Subsections C and D were amended to 
specifically include the vapor collection 
system requirements for gasoline 
loading racks and to maintain 
appropriate daily recordkeeping«

Subsection E was amended to remove 
a throughput exemption of 60,000 
gallons or more of gasoline, and to adopt 
the new requirement for loading 
gasoline tanks at facilities with any 
stationary storage tanks having a

capacity of 250 gallons or more when 
installed on or after January 1,1979, or 
facilities with stationary storage tanks 
having a capacity of 2,000 gallons or 
more for tanks installed before January 
1,1979. In addition, this subsection 
contains an exemption from vapor 
tightness after all vapors have been 
disposed of from the dispensing 
delivery tank. Also, for stationary 
storage tanks having a capacity of 550 
gallon or less and used for agricultural 
purposes; which are equipped with a 
submerged fill pipe, are exempt from 
this provision.

Subsection G was amended to make 
the sentence grammatically correct The 
exemption for gasoline tank trucks with 
a rated capacity of 4,800 gallons or more 
was deleted from these provisions.

Subsection H was amended to require 
that records be kept for 2 years.
8. Section 512—C om pliance Schedules

New VOC sources subject to this 
regulation as of August 26,1991 were 
required to be in compliance by August
26,1992.

In Subsection B, grammatical errors 
were corrected to clarify the regulation.
9. Section 531—G raphic Arts Systems

Subsection A was amended to include 
sources whose rotogravure and 
flexographic printing presses have a 
potential uncontrolled emission rate 
greater than 100 tons per year of VOC, 
including emissions from solvents used 
for clean-up and purging.

Subsection B was amended to specify 
that an emission control system, in 
conjunction with an emission capture 
system, should operate with the best 
overall reduction in VOC emissions 
from each ink/press.

Subsection C was amended to exempt 
presses which are used to check the 
quality of the image formation of newly 
etched or engraved printing cylinders 
provided that emissions are less than 
400 pounds in any 30 day running 
period.
10. Section 534—Synthetic Organic 
C hem ical and Polym er M anufacturing- 
Fugitive Sources

Subsection B was amended to require 
that once a source becomes subject to a 
regulation it remains subject to the 
regulation even if its throughput should 
later fall below the applicability level of 
the regulation.

Subsection C was corrected to include 
monitoring conditions as part of the 
detection and repair program for 
components.

EPA’a review of these regulatory 
changes indicates that the Allegheny 
County Health Department has

v
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corrected the deficiencies and 
inconsistencies identified by EPA in its 
existing VOC regulations. EPA is 
proposing to approve the 
Commonwealth of Pennsylvania SIP 
revision containing the amendments to 
Article XX, Rules and Regulations of the 
Allegheny County Health Department, 
for Air Pollution Control which was 
submitted on October 16,1991. The 
approval of this SIP submittal does not 
include sections 801 and 806. The 
Allegheny County Health Department 
certified that public hearings related to 
these proposed amendments were held 
on June 5,. 1991, in Pittsburgh, 
Pennsylvania as required by 40 CFR 
51.102. EPA is soliciting public 
comments on the issues discussed in 
this notice or on other relevant matters. 
These comments will be considered 
before taking final action. Interested 
parties may participate in the Federal 
rulemaking procedure by submitting 
written comments to the EPA Regional 
office listed in the ADDRESSES section of 
this document,
Proposed Action

EPA is proposing to approve the 
revisions to the Allegheny County 
portion of the Pennsylvania SIP, 
submitted on October 16,1991, as 
meeting the requirements of section 
182(a)(2)(A) of the Clean Air Act, 42 
U.S.C. 7511 a(a)(2)(4) (RACT fix-up 
requirement). These revisions includes 
amendments to sections 101, 501, 504, 
505,506, 507, 508, 512, 531, and 534 of 
Article XX, Rules and Regulations of the 
Allegheny County Health Department, 
Air Pollution Control, which make the 
County’s regulations consistent with 
EPA guidance.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on small businesses, small not- 
for-profit enterprises, and government 
entities with jurisdiction over 
populations of less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D of the CAA do not 
create any new requirements, but 
simply approve requirements that the 
Commonwealth is already imposing.

Therefore, because the federal SIP- 
approval does not impose any new 
requirements, the Administrator 
certifies that it does not have a 
significant impact on any small entities 
affected. Moreover, due to the nature of 
the federal-state relationship under the 
CAA, preparation of a regulatory 
flexibility analysis would constitute 
federal inquiry into the economic 
reasonableness of state action. The CAA 
forbids EPA to base its actions 
concerning SIPs on such grounds. See 
Union E lectric Co. v. U.S. E.P.A., 427 
U.S. 246, 256-66 (1976); 42 U.S.C. 
7410(a)(2).

This action which proposes to 
approve revisions to the Allegheny 
County portion of the Pennsylvania SIP, 
and consists of amendments to sections 
101, 501, 504,505, 506, 507, 508, 512, 
531, and 534 of Article XX, Rules and 
Regulations of the Allegheny County 
Health Department, has been classified 
as a Table 2 action for signature by the 
Regional Administrator under the 
procedures published in the Federal 
Register on January 19,1989 (54 FR 
2214-2225). On January 6,1989 the 
Office of Management and Budget 
waived Table 2 and Table 3 SIP 
revisions (54 FR 2222) from the 
requirements of Section 3 of Executive 
Order 12291 for a period of two years. 
EPA has submitted a request for a 
permanent waiver for Table 2 and 3 SIP 
revisions. OMB has agreed to continue 
the temporary waiver until such time as 
it rules on EPA’s request.

The Regional Administrator’s 
decision to approve or disapprove the 
SIP revision will be based on whether 
it meets the requirements of sections 
110(a)(2) (A)—(K) and 110(a)(3) and part 
D of the CAA, as amended, and EPA 
regulations in 40 CFR part 51.

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements.

Authority: 42 U.S.C. 7401-7671q.
Dated: December 22 ,1992.

Stanley L. Laskowsld,
Acting Regional Administrator.
[FR Doc. 93-7324 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE KtOSO-P

FEDER AL MARITIME COMMISSION

46 CFR Part 502 

[Docket No. 93-06]

Rules of Practice and Procedure; 
Alternative Dispute Resolution

AGENCY: Federal Maritime Commission. 
ACTION: Proposed rule.

SUMMARY: The Federal Maritime 
Commission proposes to amend its rules 
to incorporate procedures designed to 
implement the Administrative Dispute 
Resolution Act and the Negotiated 
Rulemaking Act. These amendments 
will require timely consideration of the 
use of alternative dispute resolution 
techniques to resolve disputes without 
resort to more costly and time- 
consuming litigation.
DAffcS: Comments due May 1 4 ,1 9 9 3 . 

ADDRESSES: Send comments (original 
and fifteen copies) to: Joseph C. Polking, 
Secretary, Federal Maritime 
Commission, 800 N. Capitol Street,
NW., Washington, DC 20573-0001, 202- 
523-5725.
FOR FURTHER INFORMATION CO NTACT: 
Joseph C. Polking, Secretary, Federal 
Maritime Commission, 202-523-5725. 
SUPPLEMENTARY INFORMATION: Public 
Law No. 101-552, the Administrative 
Dispute Resolution Act (“ADRA”), and 
Public Law No. 101-648, the Negotiated 
Rulemaking Act (“Reg-Neg”), amend the 
Administrative Procedure Act (“APA”), 
5 U.S.C. 551 et seq., to authorize and 
encourage administrative agencies to 
permit the voluntary use of consensual 
alternative dispute resolution ("ADR”) 
techniques—such as settlement 
negotiations, negotiated rulemaking, 
mediation and arbitration—in order to 
achieve faster and procedurally less 
expensive results in agency 
adjudications, rulemakings, contract 
disputes and other actions.

In enacting the ADRA, Congress 
indicated that administrative 
proceedings have become too formal 
and lengthy and that alternative 
procedures may in some instances be 
more efficient. Because ADR procedures 
are not appropriate in every case, the 
ADRA sets forth situations in which the 
agency shall consider not using such 
procedures. These include precedent
setting cases, those where a formal 
record is essential, and those where 
maintenance of established policies is of 
special importance so that variation 
among individual decisions is not 
increased.

Similarly, in enacting Reg-Neg, 
Congress was concerned that traditional 
rulemaking procedures may discourage
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affected parties from meeting and 
communicating with each other. As a 
result, the parties may assume extreme 
conflicting positions, which can result 
in costly and time-consuming litigation. 
Reg-Neg is intended as an alternative 
process, under which the agency may 
establish and administer committees 
under the Federal Advisory Committee 
Act for the development of consensus 
positions regarding controversial 
regulations and policies. Reg-Neg 
establishes several criteria for the use of 
negotiated rulemaking.

The ADRA requires agencies to adopt 
a policy that addresses die use of ADR 
and case management. The ADRA also 
amends provisions of the APA, at 5 
U.S.C. 556(c), which address the role of 
agency employees presiding at agency 
hearings. These amendments to die APA 
prescribe that such presiding official^ 
may (1) hold conferences for the 
settlement or simplification of the issues 
by the use of ADR, (2) inform the parties 
as to the availability of one or more 
altemadve means of dispute resolution, 
and encourage use of such methods, and
(3) require the attendance at any 
conference held of at least one 
representative of each party who has 
authority to negotiate concerning 
resolution of issues in controversy.

The Federal Maritime Commission 
(“FMC” or “Commission”), by a 
separate notice published this date, is 
issuing an interim Commission policy 
on ADR, in keeping with the 
requirements of the ADRA that agencies 
adopt such a policy.

This proposed rulemaking further 
implements the ADRA and Reg-Neg by 
proposing amendments to the FMC’s 
Rules of Practice and Procedure to 
implement the above-described 
amendments to the APA, and generally 
to encourage the use of ADR at the 
Commission to the fullest extent 
compatible with the law and the 
agency’s mission and resources.

Specific proposed changes to the 
Rules of Practice are discussed below.
Scope of Rules

Section 502.1 defines the scope of the 
rules and indicates that they apply to 
proceedings under the various shipping 
statutes administered by the 
Commission. This section already 
provides that the rules shall be 
construed to secure the just, speedy and 
inexpensive determination of every 
proceeding. This guideline thus applies 
essentially to all proceedings before the 
Commission conducted under part 502. 
In order to emphasize the importance 
the Commission places on the use of 
ADR in appropriate circumstances, this 
rule is proposed to be amended to

include a referent» to the mandatory 
consideration of the use of ADR in all 
proceedings.
Negotiated Rulemaking

A new § 502.56 is proposed to be 
added indicating that the Commission, 
either upon petition of interested 
persons or upon its own motion, may 
establish a negotiated rulemaking 
committee to negotiate and develop 
consensus on a proposed rule, if, upon 
consideration of Reg-Neg Act criteria, 
use of such a committee is determined 
by the Commission to be in the public 
interest.
Orders Initiating Proceedings

Section 502.61 currently requires that 
orders instituting formal proceedings 
specify dates for commencement of any 
hearing and for issuance of the initial 
and final decisions. The Commission 
also has had a long-standing policy of - 
including a statement in such orders 
that oral hearings and cross-examination 
will be utilized only upon a proper 
showing that they are necessary for the 
development of an adequate record. See 
Inform al Statem ent o f  Policy, 17 S.R.R. 
457 (1977). In order to emphasize this 
policy of avoiding trial-type hearings, it 
is proposed that § 502.61 be amended to 
codify the requirement of inclusion of 
such a statement in orders initiating 
proceedings. It is additionally proposed 
that this policy be further emphasized 
by adding to the mandatory language a 
requirement that “prior to the 
commencement of oral hearings, 
consideration must be given by the 
parties and the presiding officer to the 
use of alternative forms of dispute 
resolution.”
Opportunity for Informal Settlement

Section 502.91 currently provides 
parties an opportunity to submit facts, 
argument and offers of settlement to the 
presiding officer without prejudice to 
their rights. It is proposed that this 
section be amended to further 
emphasize the availability of ADR 
procedures and to encourage their use.
A specific provision would be added 
regarding use of mediators and 
settlement judges.
Prehearing Conferences

Section 502.94 currently provides that 
a presiding officer may direct the parties 
to a proceeding to attend a prehearing 
conference to consider various matters 
designed to expedite the completion of 
proceedings, including offers of 
settlement and simplification of the 
issues. This section is proposed to be 
amended to require that, at any 
prehearing conference which is called,

consideration be given to whether the 
use of ADR would be appropriate or 
useful.
Functions and Powers of Presiding 
Officers

Section 502.147 of the FMC’s rules 
describes the functions and powers of 
presiding officers in formal proceedings. 
This rule is proposed to be amended to 
indicate that the presiding officer has 
authority to inform the parties as to the 
availability of one or more alternati ve 
means of dispute resolution, to 
encourage use of such methods, and to 
require consideration of their use at an 
early stage of the proceeding. As 
indicated above, the presiding officer 
has authority to hold conferences for the 
settlement or simplification of the issues 
by consent of the parties. This authority 
to promote settlements is proposed to be 
enhanced by inclusion in this section of 
a reference to the use of ADR and by 
including specific authority for 
transmittal of a request of parties for the 
appointment of a settlement judge or a 
mediator, as provided by § 502.91. The 
rule is further proposed to be amended 
to allow the presiding officer to require 
the attendance at any such conference, 
pursuant to the ADRA, of at least one 
representative of each party who has 
authority to negotiate concerning 
resolution of issues in controversy. 
Finally, the provision which allows the 
presiding officer to permit submissions 
of facts, arguments, and offers of 
settlement is proposed to be amended to 
permit the presiding officer, if the 
parties so request, to issue informal 
opinions providing tentative evaluations 
of the evidence submitted.

Although the Commission, as an 
independent regulatory agency, is not 
subject to Executive Order 12291, dated 
February 17,1981, it nonetheless has 
reviewed the rule in terms of this Order 
and has determined that this rule is not 
a “major rule” as defined in Executive 
Order 12291 because it will not result 
in:

(1) an annual effect on the economy 
of $100 million or more;

(2) a major increase in costs or prices 
for consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or

(3) significant adverse effects on 
competition, employment, investment, 
productivity, innovations, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

The Commission certifies, pursuant to 
section 605(b) of the Regulatory 
Flexibility Act, 5 U.S.C. 605(n), that 
because this rule deals only with agency
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practice and p rocedure, it w ill not h ave  
a significant econ om ic im p act on a 
substantial num ber o f sm all entities, 
including sm all businesses, sm all 
organizational units and sm all 
government jurisdictions.

List of Subjects in 46 CFR Part 502
Adm inistrative p ractice  and  

procedure, Claim s, Equal access to  
justice, Investigations, Law yers, 
Penalties, Reporting and recordkeeping  
requirements.
■  Therefore, n otice  is hereby given that 
the Commission proposes to  am end part 
502 of title 4 6  CFR as follows:

PART 502— RULES O F PRACTICE AND  
PROCEDURE

3. The authority citation for part 50 2  
ns revised to read as follow s:

Authority: 5 U.S.C. 504, 5 5 1 ,5 5 2 ,5 5 3 , 
556(c), 559, 561-569, 571-596; 12 U.S.C. 
1141j(a); 18 U .S.C 207; 26 U .S.C  501(c)(3);
28 U.S.C 2112(a); 46 U .S.C  app. 817, 820, 
«21, 8 2 6 ,841a, 1114(b). 1705 ,1707-1711 , 
1713-1716; E .0 .11222 of May 8 ,1 9 6 5  (30 FR 
6499); 21 U .S.C  853a.

2. Section 5 0 2 .1  is am ended by 
adding a new senten ce to  the end  
[thereof reading as follows:

§502.1 Scope of the rules in this pa rt  
* * * *

To this end, all persons involved in  
proceedings conducted  under th e  rules 
of this part shall be required to consider 
at an early stage of the proceeding  
whether resort to alternative dispute  
resolution techniques w ould be 
appropriate or useful.

3. A new § 5 0 2 .5 6  is added, reading as  
follows:

§502.56 Negotiated rulemaking.

The Commission, either upon petition  
of interested persons or upon its own  
motion, m ay establish a negotiated  
rulemaking com m ittee to negotiate and  
develop consensus on a proposed rule, 
if, upon consideration of the criteria of  
p U.S.C. 563 , u se of such  a com m ittee  
Ss determined by the Com m ission to be 
In the public interest.

4. Section 502 .61  is am ended by 
adding a new paragraph (d) reading as 
follows:

§ 502.61 Proceedings.
* * * *

I  (d) All orders instituting a proceeding  
or noticing the filing of a com plaint w ill 
contain language requiring that prior to  
the com m encem ent of oral hearings, 
consideration shall be given by the  
parties and presiding officer to tho use  
pf alternative forms of dispute  
resolution, and further requiring that 
hearings shall include oral testim ony

and cross-examination in the discretion 
of the presiding officer only upon 
proper showing that there are genuine 
issues of material fact that cannot be 
resolved on the basis of sworn 
statements, affidavits, depositions, or 
other documents or that the nature of 
the matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record.

5. Section 502.91 is amended by 
redesignating paragraphs (a) and (b) as 
paragraphs (b) and (c) and by adding 
new paragraphs (a) and (d) reading as 
follows:

§ 502.91 Opportunity for informal 
settlement

(a) Parties are encouraged to make use 
of all the procedures of this part which 
are designed to simplify or avoid formal 
litigation and to assist the parties in 
reaching settlements whenever it 
appears that a particular procedure 
would be helpful,

(b) * * *
(c) * * *
(d) Any party may request that a 

mediator or settlement judge be 
appointed to assist the parties in 
reaching a settlement. If such a request 
is made and is not opposed, the 
presiding judge will advise the Chief 
Administrative Law Judge who may 
appoint a mediator or settlement judge 
who is acceptable to all parties. The 
mediator or settlement judge shall 
convene and preside over conferences 
and settlement negotiations and shall 
reporfto the Chief Administrative Law 
Judge, within the time prescribed by the 
Chief Administrative Law Judge, on the 
results of settlement discussions with 
appropriate recommendations as to 
future proceedings. If settlement is 
reached, it shall be submitted to the 
presiding judge who shall issue an 
appropriate decision or ruling.

6. Section 502.94 is amended by 
adding a new paragraph (c) reading as 
follows:

§ 502.94 Prehearing conference.
* * * * *

(c) At any prehearing conference 
which is called, consideration shall be 
given to whether the use of alternative 
means of dispute resolution would be 
appropriate or useful for the disposition 
of the proceeding.

7. Section 502.147, Functions and  
pow ers, paragraph (a), is amended by 
revising the language which reads 
"holds conferences for the settlement or 
simplification of issues by consent of 
the parties;” to read "inform the parties 
as to the availability of one or more 
alternative means of dispute resolution,

encourage use of such methods, and 
require consideration of their use at an 
early stage of the proceeding; hold 
conferences for the settlement or 
simplification of the issues by consent 
of the parties or by the use of alternative 
means of dispute resolution; transmit 
the request of parties for the 
appointment of a mediator or settlement 
judge, as provided by § 502.91 of this 
part; require the attendance at any such 
conference pursuant to 5 U.S.C. 
556(c)(8), of at least one representative 
of each party who has authority to 
negotiate concerning resolution of 
issues in controversy;” and by adding at 
the end of the phrase "permit 
submission of facts, arguments, offers of 
settlement, and proposals of 
adjustment;” the phrase "and, if the 
parties so request, issue informal 
opinions providing tentative evaluations 
of the evidence submitted;”.

By the Commission. ^
'Joseph C. Polking,
Secretary.
[FR Doc. 93 -7250  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 6730-01-41

FEDER AL COM M UNICATIONS 
COMMISSION

47 CFR Part 73

(MM Docket No. 93-84, R M -8194]

Radio Broadcasting Services, Asbury, 
Missouri

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests 
comment^ on a petition filed by William 
Bruce Watcher proposing the 
substitution of Channel 278C3 for 
Channel 278A at Asbury, Missouri, and 
modification of the construction permit 
for Station KWXD to specify operation 
on Channel 278C3. The coordinates for 
Channel 278C3 at Asbury are 37-23-44 
and 94-40-42. We shall propose to 
modify the construction permit for 
Station KWXD, Channel 278A, to 
specify operation on Channel 278C3 in 
accordance with § 1.420(g) of the 
Commission's Rules and will not accept 
.competing expressions of interest for the 
use of the channel or require petitioner 
to demonstrate the availability of an 
additional equivalent class channel for 
use by such parties.
DATES: Comments must be filed on or 
before May 17,1993, and reply 
comments on or before June 1,1993. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In >
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addition to filing comments with the 
FCC, interested parties should serve the 
petitioner's counsel, as follows: Lauren 
A. Colby, 10 E. Fourth Street, P.O. Box 
113, Frederick, Maryland 21705-0113. 
FOR FURTHER INFORMATION CO NTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
93-84, adopted March 5,1993, and 
released March 24,1993. The hill text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Services, Inc., 2100 M 
Street NW., suite 140, Washington, DC 
20036, (202) 857-3800.

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding.

Members of me public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter 
is no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) of rules governing 
permissible ex  parte  contact.

For information regarding proper 
filing procedures for comments, see 47 
CFR 1.415 and 1.420.
List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission. 
Michael C. Huger,
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau.
(FR Doc. 93-7156 Filed 3—29—93; 8:45 ami
BILLING CODE 8712-01-«

47 CFR Part 73

[MM Docket No. 93-83, RM -8191]

Radio Broadcasting Services; 
Pocomoke City, Maryland

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests 
comments on a petition filed by Robert 
L. Purcell proposing the allotment of 
Channel 223A to Pocomoke City, 
Maryland, as that community’s first 
local service. The coordinates for 
Channel 223A are 38-04-30 and 75-34- 
12.

DATES: Comments are due on or before 
May 17,1993, and reply comments on 
or before June 1,1993.
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, as follows: Robert L. Purcell, 
15010 Carrolton Road, Rockville, 
Maryland 20853.
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
93-83, adopted March 3,1993, and 
released March 24,1993. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Services, Inc., 2100 M 
Street NW., suite 140, Washington, DC 
20036, (202) 857-3800.

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding.

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter 
is no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotmênts. 
See 47 CFR 1.1204(b) for rules 
governing permissible ex parte contact.

For information regarding proper 
filing procedures for comments, see 47 
CFR 1.415 and 1.420.
List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission. 
Michael C. Huger,
Chief, Allocations Branch, Policy and Buies 
Division, Mass Media Bureau.
[FR Doc. 93-7157 Filed 3 -2 9 -9 3 ; 8:45 am) 
BILUNG CODE *712-01-M

DEPARTM ENT O F TH E  INTERIOR  

Fish and Wildlife Service 

50 CFR Chapter I

Wild Bird Conservation Act of 1992; 
Notice of Public Meeting on 
Implementing Regulations

AGENCY: Fish and Wildlife Service, 
Interior.

ACTION: Public meeting on proposed rule 
development

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) is notifying the public 
of a working public meeting to receive 
input prior to the publication of a 
proposed rule implementing provisions 
of the Wild Bird Conservation Act (Act) 
of 1992.
DATES: A working public meeting will 
be held on April 15,1993 from 9:30 
a.m.-5:00 p.m. If the work is not 
completed on April 15, it may continue 
on April 16,1993 at 9:30 a.m. 
ADDRESSES: The meeting will be held in 
Conference Room 700 of the Fish and 
Wildlife Service building at 4401 N. 
Fairfax Drivé, Arlington, Virginia. 
Comments should be sent to: Director, 
U.S. Fish and Wildlife Service, c/o 
Office of Management Authority, at the 
above address.
FOR FURTHER INFORMATION CONTACT:
Mr. Marshall P. Jones, Chief, Office of 
Management Authority, at the above 
address, telephone (703) 358-2093. 
SUPPLEMENTARY INFORMATION: On 
October 23,1992, the President signed 
into law the Wild Bird Conservation Act 
of 1992 (Act) (Pub. L. 102-440), the 
purposes of which include promoting 
the conservation of exotic birds by: 
ensuring that all imports into the United 
States of species of exotic birds are 
biologically sustainable and not 
detrimental to the species; ensuring that 
imported birds are not subject to 
inhumane treatment; and assisting wild 
bird conservation and management 
programs in countries of origin. On 
December 4,1992, the Service 
published a Notice in the Federal 
Register which announced the effects of 
the Act and the Service’s intent to 
promulgate regulations.

The public meeting announced here 
will serve as a working session to be 
used by the Service in the development 
of proposed rules pursuant to the 
following provisions of the Act: 
issuance of import permits for 
exemptions covered by the Act; rules for 
the promulgation of a list of approved 
species and countries; rules for the 
promulgation of a list of qualifying 
foreign breeding facilities; moratoria on 
certain bird species not listed in the 
CUTES Appendices; and termination of 
any moratorium established pursuant to 
the Act.
Public Input Solicited

The Service solicits the input and 
participation of organizations and 
individuals interested in the 
conservation of wild birds in the 
development of regulations to
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implement the Act. It is the Service’s . 
intent that active participation in this 
process of a broad range of organizations 
will expedite the development of a 
proposed rule that fully implements the 
provisions of the law and the intent of 
Congress. Interested organizations and 
individuals that cannot participate in 
the public meeting may send

suggestions to the Service to the address 
given above (see ADDRESSES section) by 
April 15,1993, in order to ensure their 
consideration in the meeting.

Author

The primary author of this notice is 
Dr. Susan S. Lieberman. U.S. Fish and

1993 /  Proposed Rules

Wildlife Service, Office of Management 
Authority.

Dated: March 24 ,1993.
Richard N. Smith,
Acting Director.
[FR Doc. 93-7292 Filed 3 -29-93- 8.45 am]
BILLING CODE 4310-66-M
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Notices Federal Register

Voi. 58, No. 59 

Tuesday, March 30, 1993

This section of the FED E R A L R E G IS TE R  
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing In this 
section.

D E P A R T M E N T  O F  A G R IC U L T U R E

A n im al a n d  P la n t  H e a lth  I n s p e c t io n  
S e r v ic e

[Docket 93-034-^1]

A v a ila b ility  o f  E n v iro n m e n ta l 
A s s e s s m e n t s  a n d  F in d in g s  o f  N o 
S ig n if ic a n t  Im p a c t  R e la t iv e  t o  I s s u a n c e  
o f  P e r m its  t o  F ie ld  T e s t  G e n e t ic a l ly  
E n g in e e r e d  O r g a n is m s

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public 
that four environmental assessments 
and findings of no significant impact 
have been prepared by the Animal and 
Plant Health Inspection Service relative 
to the issuance of permits to allow the 
field testing of genetically engineered 
organisms. The environmental 
assessments provide a basis for our 
conclusion that the field testing of these 
genetically engineered organisms will 
not present a risk of introducing or 
disseminating a plant pest and will not 
have a significant impact on the quality 
of the human environment. Based on its 
findings of no significant impact, the

Animal and Plant Health Inspection 
Service has determined that 
environmental impact statements need 
not be prepared.
ADDRESSES: Copies of the environmental 
assessments and findings of no 
significant impact are available for 
public inspection at USDA, room 1141, 
South Building, 14th Street and 
Independence Avenue SW.,
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. Persons wishing to 
inspect those documents are encouraged 
to call ahead on (202) 690-2817 to 
facilitate entry into the comment 
reading room.
FOR FURTHER INFORMATION CONTACT: Dr. 
Arnold Foudin, Deputy Director, 
Biotechnology Permits, Biotechnology, 
Biologies, and Environmental 
Protection, APHIS, USDA, room 850, 
Federal Building, 6505 Belcrest Road, 
Hyàttsville, MD 20782, (301) 436-7612. 
For copies of the environmental 
assessments and findings of no 
significant impact, write to Mr. Clayton 
Givens at the same address. Please refer 
to the permit numbers listed below 
when ordering documents. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340 (referred 
to below as the regulations) regulate the 
introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article may be introduced into 
the United States. The regulations set

forth the procedures for obtaining a 
limited permit for the importation or 
interstate movement of a regulated 
article and for obtaining a permit for the 
release into the environment of a 
regulated article. The Animal and Plant 
Health Inspection Service (APHIS) has 
stated that it would prepare an 
environmental assessment and, when 
necessary, an environmental impact 
statement before issuing a permit for the 
release into the environment of a 
regulated article (see 52 FR 22906).

In the course of reviewing each permit 
application, APHIS assessed the impact 
on the environment that releasing the 
organisms under the conditions 
described in the permit application 
would have. APHIS has issued permits 
for the field testing of the organisms 
listed below after concluding that the 
organisms will not present a risk of 
plant pest introduction or dissemination 
and will not have a significant impact 
on the quality of the human 
environment. The environmental 
assessments and findings of no 
significant impact, which are based on 
data submitted by the applicants and on 
a review of other relevant literature, 
provide the public with documentation 
of APHIS’ review and analysis of the 
environmental impacts associated with 
conducting the field tests.

Environmental assessments and 
findings of no significant impact have 
been prepared by APHIS relative to the 
issuance of permits to allow the field 
testing of the following genetically 
engineered organisms:

- Permit No. Permittee Date issued Organisms Reid test location

92-330-02, renewal of 
permit 91 -322-0 1, Is
sued on 0 2 -0 4 -9 2 .

North Carolina State Uni
versity.

0 3 -0 2 -9 3 Tobacco plants genetically engineered to express a 
coat protein of tobacco etch virus (TE V ).

North Carolina.

92-349-01, renewal of 
permit 90-311-0 1, Is
sued on 0 3 -1 2 -9 1 .

Frito-Lay, Incorporated__ 0 3 -0 2 -9 3 Potato plants genetically engineered to over-ex
press a metabolic enzyme to reduce cold-sen
sitive sweetening in potato tubers.

Wisconsin.

92-349-03, renewal of 
permit 91-3Q2-01, Is
sued on 0 2 -1 4 -9 2 .

Frito-Lay, Incorporated .... 0 3 -0 2 -9 3 Potato plants genetically engineered to express 
metabolic enzymes in order to inhibit accumula
tion of simple sugars in potato tubers.

Wisconsin.

93-012-07, renewal of 
permit 92-055-0 1, Is
sued on 05-2 0 -9 2 .

Monsanto Agricultural 
Company.

0 3 -0 2 -9 3 Soybean plants genetically engineered to express a 
gene for tolerance to foe phosphinoforidn class 
of herbicides.

Virginia.

The environmental assessments and 
findings of no significant impact have 
been prepared in accordance with: (1)

The National Environmental Policy Act Environmental Quality for
of 1969 (NEPA) (42 U.S.C. 4321 et seq.). Implementing the Procedural Provisions
(2) Regulations of the Council on of NEPA (40 CFR parts 1500-1508), (3)
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USDA Regulations Implementing NEPA 
(7 CFR part lb), and (4) APHIS 
Guidelines Implementing NEPA (44 FR 
50381-50384, August 28,1979, and 44 
FR 51272-51274, August 31,1979).

Done in Washington, DC, this 25th day of 
March 1993.
Terry L . Medley,
Acting Administrator, Animal and Plant 
Health Inspection Service,
[FR Doc. 93-7287 Filed 3 -2 9 -9 3 ; 8:45 am]
BILLING CODE 3410-34-P

[Docket No. 9 3 -0 3 5 -1 ]

R eceip t o f  P e rm it  A p p lic a t io n s  fo r  
R e le a s e  In to  t h e  E n v iro n m e n t o f  
G en etica lly  E n g in e e r e d  O r g a n is m s

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public 
that 31 applications for permits to 
release genetically engineered 
organisms into the environment are 
being reviewed by the Animal and Plant 
Health Inspection Service. The

applications have been submitted in 
accordance with 7 CFR part 340, which 
regulates the introduction of certain 
genetically engineered organisms and 
products.
ADDRESSES: Copies of the applications 
referenced in this notice, with any 
confidential business information 
deleted, are available for public 
inspection in room 1141, South 
Building, U.S. Department of 
Agriculture, 14th Street and 
Independence Avenue SW„ 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. Persons wishing to 
inspect applications are encouraged to 
call ahead on (202) 690-2817 to 
facilitate entry into the comment 
reading room. You may obtain copies of 
the documents by writing to the person 
listed under FOR FURTHER INFORMATION 
CONTACT.

FOR FURTHER INFORMATION CO NTACT: Dr. 
Arnold Foudin, Deputy Director, 
Biotechnology Permits, Biotechnology, 
Biologies, and Environmental 
Protection, APHIS, USDA, room 850,

Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-7612.
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340, 
“Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which are Plant 
Pests or Which There Is Reason to 
Believe Are Plant Pests/* require a 
person to obtain a permit before 
introducing (importing, moving 
interstate, or releasing into the 
environment) into the United States 
certain genetically engineered 
organisms and products that are 
considered “regulated articles/* The 
regulations set forth procedures for 
obtaining a permit for the release into 
the environment of a regulated article, 
and for obtaining a limited permit for 
the importation or interstate movement 
of a regulated article.

Pursuant to these regulations, the 
Animal and Plant Health Inspection 
Service has received and is reviewing 
the following applications for permits to 
release genetically engineered 
organisms into the environment:

Application No. Applicant Date re
ceived Organisms Field test location

93-043-01 .................... Miles Incorporated....... 0 2 -1 2 -9 3 Cotton plants genetically engineered to ex
press a deltaendotoxin from Bacillus 
thuringiensis for resistance to lepidopteran 
insects and a gene for tolerance to the her
bicide bromoxynil.

Georgia, Mississippi.

93-043-02, renewal of 
permit 92-080-05, is
sued on 05-22-92.

Cargill Hybrid Seeds ... 0 2 -1 2 -9 3 Com  plants genetically engineered to express 
a gene for male sterility and tolerance to the 
phosphinothridn class of herbicides.

Illinois.

93-043-03, renewal of 
permit 91-302-02, Is
sued on 12^23-91.

Cargill Hybrid Seeds ... 0 2 -1 2 -9 3 Com  plants genetically engineered to express 
a gene for tolerance to the phosphino- 
thricin class of herbicides.

Illinois.

93-047-01 ...................... American Cyanamid 
Company.

0 2 -1 6 -9 3 Cotton plants genetically engineered to ex
pressed a deltaendotoxin from Bacillus 
thuringiensis for resistance to lepidopteran 
insects and a gene for tolerance to the her
bicide bromoxynil.

Arizona, Louisiana.

93-047-02, renewal of 
permit 92-043-03, is
sued on 05-21-92.

Upjohn C om pany......... 0 2 -1 6 -9 3 Soybean plants genetically engineered-to ex
press a gene for tolerance to the 
phosphinothridn class of herbiddes.

Arkansas, Illinois, Maryland.

93-047-03, renewal of 
permit 92-043-02, is
sued on 05-22-93.

Upjohn C om pany......... 0 2 -1 6 -9 3 Soybean plants genetically engineered to ex
press a gene for tolerance to the 
phosphinothridn class of herbiddes.

Illinois, Iowa, Mississippi, 
Nebraska.

93-047-04 ...................... Upjohn C om pany.......... 0 2 -1 6 -9 3 Soybean plants genetically engineered to ex
press a gene for tolerance to the 
phosphinothridn class of herbiddes.

Indiana, Missouri, North Da
kota, South Carolina, Vir
ginia.

93-047-05 ...................... Caigene, Incorporated . 0 2 -1 6 -9 3 Tomato plants genetically engineered to ex
press an S-adenosyl-methionine hydrolase 
gene to alter fruit ripening.

California.

93-048-01, renewal of 
permit 92-073-01, is- 
sued on 06-30-92.

American Cyanamid 
Company.

0 2 -1 7 -9 3 Tobacco plants genetically engineered to ex
press an acetohydroxy acid synthase gene 
from Arabidopsis thaliana for tolerance to 
the herbicides sulfonylurea and 
imidazolinone.

New Jersey.

93-048-02 ........ ......... Cargill Hybrid Seeds ... 02 -1 7 -9 3 Rapeseed plants genetically engineered to ex
press an industrial enzyme from Aspergillus.

Colorado, Illinois.
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Application No. Applicant Date re
ceived Organisms Reid test location

93-043-01 ...................... Heinz U .S .A ................... 0 2 -1 8 -9 3 Tomato plants genetically engineered to ex
press a pectin methylesterase (PM E) 
antisense gene to increase the soluble solid 
content

Ohio.

9 3-049-0 2  ___ _____ ... University of Id a h o ...... 0 2 -1 8 -9 3 Rapeseed plants geneticafiy engineered to ex
press genes for control of male sterility and 
a gene for tolerance to the phosphinothricin 
class of herbicides.

Idaho.

9 3 -0 4 3 -0 3 ...................... North Carolina State 
University.

0 2 -1 8 -9 3 Tobacco plants genetically engineered to ex
press the coat protein from potato virus Y  
(PVY) for resistance to PVY.

North Carolina.

93-050-01, renewal of 
permit 92-085-0 1, is
sued on 06-1 2 -9 2 .

Agritope, Incorporated . 0 2 -1 9 -9 3 Tomato plants genetically engineered to ex
press an S-adenosytmethionine hydrolase 
gene to alter fruit ripening.

Oregon.

93-053-01, renewal of 
permit 91-358-0 1, is
sued on 04-1 0 -9 2 .

DuPont Agricultural 
Products.

0 2 -2 2 -9 3 Cotton plants genetically engineered to ex
press acetolactate synthase genes for toler
ance to toe herbicide sulfonylurea.

Arkansas, Mississippi, 
Texas.

9 3 -0 5 3 -0 2 _____  ____ Upjohn Com pany......... 0 2 -2 2 -9 3 Cantaloupe and squash plants genetically en
gineered to express toe coat protein genes 
of cucumber mosaic virus (CM V), water
melon virus 2 (WMV2), and zucchini yellow 
mosaic virus (2YM V) for resistance to toese 
viruses.

Oregon, Texas.

93-053-03, renewal of 
permit 92-037-0 7, is
sued on 0 5 -1 9 -9 2 .

Upjohn C om pany......... 0 2 -2 2 -9 3 Cantaloupe and squash plants genetically en
gineered to express the coat protein genes 
of cucumber mosaic virus (CM V), water
melon virus 2 (W MV2), and zucchini yellow 
mosaic virus (ZYM V) for resistance to these 
viruses.

Arizona, CaHfomia, Ròrida, 
Georgia, iltinois, Michi
gan, Ohio, Texas.

9 3 -0 5 3 -0 4 ..................... . Upjohn C om pany______ 0 2 -2 2 -9 3 Soybean plants genetically engineered to ex
press a gene for tolerance to toe 
phosphinothricin class of herbicides.

Arkansas, Indiana, iltinois, 
Iowa, Mississippi, Mis
souri, Virginia.

9 3 -0 5 3 -0 5 ____________ Upjohn C om pany......... 02-22-93. Soybean plants genetically engineered to ex
press a gene for tolerance to the phosphino
thricin ciass of herbicides.

Minnesota.

93-053-06, renewal of 
permit 92-080-02, is
sued on 05-04-92 .

Harris Moran Seed 
Company.

0 2 -2 2 -9 3 Cantaloupe plants genetically engineered to 
express the coat protein from cucumber mo
saic virus (C M V ) for resistance to CM V.

California.

93-054-01 ....... ............ - Monsanto Agricultural 
Company.

0 2 -2 3 -9 3 Tomato plants genetically engineered to ex
press a heterologous aminocycio-propane-1 - 
carboxylic acid (A C C ) degradation gene, to 
alter ripening.

Illinois.

93-055-01 ...................... Dairyland Seed Com 
pany, Incorporated.

02-24—93 Soybean plants genetically engineered to ex
press two genes for tolerance to the herbi
cide glyphosate.

Puerto Rico,

93-055-02 ...................... U .S. Department of Ag
riculture, Agricultural 
Research Service.

0 2 -2 4 -9 3 Potato plants genetically engineered to ex
press a modified Galleria mellonella larval 
serum protein for reduced incidence of 
biackspot bruise.

Colorado, Idaho, North Da
kota.

9 3 -0 5 5 -0 3 _______ __ U.S. Department of Ag
riculture, Agricultural 
Research Service.

0 2 -2 4 -9 3 Potato plants genetically engineered to ex
press a gene coding for an insect protein 
(cecropin B) for anti-bacterial activity.

Colorado, Idaho, Min
nesota, North Dakota.

93-056-01 ........... DNA Plant Technology 
Corporation.

0 2 -2 5 -9 3 Tomato plants genetically engineered to ex
press modified ripening.

California.

93-056-02, renewal of 
permit 92 -0 1 0 -0 1 , Is
sued on 0 3 -3 1 -9 2 .

Louisiana State Univer
sity.

0 2 -2 5 -9 3 Rice plants genetically engineered to express 
a delta-endotoxin protein from Bacillus 
thuringiensis tor resistance to lepidopteran 
insects, bean and rice storage proteins.

Louisiana.

93-056-03 .............— ___ Monsanto Agricultural 
Company.

0 2 -2 5 -9 3 Potato plants genetically engineered to ex
press a deltaendotoxin from Bacillus 
thuringiensis subsp. tenebrionls for resist
ance to Colorado Potato Beetle.

Maryland.

93-056-04 ...... ............... Monsanto Agricultural 
Company.

0 2 -2 5 -9 3 Com  plants genetically engineered to express 
& deltaendotoxin from Bacillus thuringiensis 
subsp. kurstaki for resistance to lepidopteran 
insects.

Maryland.

9 3-056-0 5  _____ _____ _ Monsanto Agricultural 
Company.

0 2 -2 5 -8 3 Cotton plants genetically engineered to ex
press a deltaendotoxin from Bacillus 

. thuringiensis subsp. kurstaki for resistance 
to lepidopteran insects.

Maryland.
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Application No. Applicant Date re
ceived Organisms Field test location

93-056-06 .............. . Monsanto Agricultural 
Company.

0 2 -2 5 -9 3 Tomato plants genetically engineered to ex
press a coat protein of Tobacco Mosaic 
Virus (TM V ).

Maryland.

93-056-07 ...................... Monsanto Agricultural 
Company.

0 2 -2 5 -9 3 Soybean plants genetically engineered to ex
press two genes for tolerance to the 
phosphino- thricin class of herbicides.

Maryland.

Done in Washington, DC, this 25th day of 
March 1993.
Terry L. Medley,
Acting Administrator, Animal and Plant 
Health Inspection Service.
[FR Doc. 93-7289 Filed 3 -2 9 -9 3 ; 8:45 am] 
BU.UNG CODE 3410-34-P

A g ricu ltu ral R e s e a r c h  S e r v ic e

N ational G e n e t ic  R e s o u r c e s  A d v is o ry  
C o u n cil

According to the Federal Advisory 
Committee Act of October 6,1972 (Pub. 
L. 92-463), the Agricultural Research 
Service announces the following 
meeting:

Name: National Genetic Resources 
Advisory Council.

Date: May 1 2-13 ,1993 .
Time: 9 am -5 pm, May 12,' 1993; 9 am -5  

pm, May 13,1993.
Place: USDA, Administration Bldg., room 

104A (Williamsburg Room), 14th ft Jefferson 
Drive, SW., Washington, DC 20250.

Type o f Meeting: Open to the public. 
Persons may participate in the meeting as 
time and space permit.

Comments: The public may file written 
comments before or after the meeting with 
the contact person below.

Purpose: To advance the development of 
the National Genetic Resources Program.

Contact Person: Henry L. Shands,
Associate Deputy Administrator, National 
Genetic Resources Program, Bldg. 005, rm. 
215, BARC-West, Beltsville, MD 20705. 

Telephone: 301/504-5059.
Done at Beltsville, Maryland, this 22nd day 

of March 1993.
Henry L. Shands,
Director, National Genetic Resources 
Program.
IFR Doc. 93-7182 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE 3410-03-M

C O M M ISSIO N  O N  C IV IL  R IG H T S

A g en d a  a n d  N o tic e  o f  P u b l ic  M e e tin g  
o f  th e  W is c o n s in  A d v is o ry  C o m m itte e

Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 4 
Civil Rights, that a factfinding meeting 
of the Wisconsin Advisory Committee to 
the Commission will be held on 
Thursday, April 22,1993, from 8 a.m. to 
5 p.m. and Friday, April 23,1993, from

9 a.m. to 2 p.m., at the Marc Plaza Hotel, 
509 West Wisconsin Avenue, 
Milwaukee, Wisconsin. The purpose of 
this meeting is to examine police 
protection of the African American 
Community in Milwaukee.

Persons desiring additional 
information should contact Kimberly 
Shankman, Committee Chairperson at 
(414) 748-8197 or Constance M. Davis, 
Regional Director of the Midwestern 
Regional Office, U.S. Commission on 
Civil Rights, at (312) 353-8311. Hearing- 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter should contact 
the Regional Division at least five (5) 
working days before the scheduled date 
of the meeting.

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission.

Dated at Washington, DC, March 22,1993 . 
Carol Lee Hurley,
Chief, Regional Programs Coordination Unit. 
[FR Doc. 93-7184 Filed 3 -2 9 -9 3 ; 8:45 am]
BILUNG CODE *335-01-41

D E P A R T M E N T  O P  C O M M E R C E

C e n s u s  B u r e a u

E s t im a t e s  o f  t h e  V o tin g  A g e  
P o p u la t io n  f o r  1 9 9 2

Under the requirements of the 1976 
amendment to the Federal Election 
Campaign Act, title 2, United States 
Code, section 441a(e), I hereby give 
notice that the estimates of the voting 
age population for July 1,1992, for each 
state and the District of Columbia is as 
shown in the following table.

I have certified these counts to the Federal 
Election Commission.

Dated: March 23 ,1993.
Ronald H. Brown,
Secretary o f Commerce.

Estimates of the Population of Voting 
age for Each State, and the Dis
trict of Columbia: July 1, 1992

(In thousands]

Population 
18 and over

United States..........................— 188,915
A la b a m a ........................................ 3,060

Estimates of the Population of Voting 
Age for Each State, and the Dis
trict of Columbia: J uly 1, 1992—  
Continued

[In thousands]

Population 
18 and over

A la sk a ..............................
Arizona .........................
Arkansas .........................
California .........................
C o lo ra d o...... ...................
Connecticut.....................
Delaware .............. .
District of Columbia ......
Florida..............................
Georgia ...... .....................
H a w a ii............................ .
Idaho............ ............ .......
Illinois....................... .......
Indiana....... .
Iowa ........................... .

401
2,785
1,770

22,444
2,561
2,510

517
472

10,382
4,951

866
744

8,602
4,200
2,078

K ansas.. 
Kentucky

•1,844
2,791

Louisiana ............................. .........
M a in e .............................................
M aryland...... .................................
Massachusetts.............................
M ichigan........................................
Minnesota i....... .................. ..........
Mississippi.............. .....................
M issouri.................................. .
Montana ............ .......................... ..
N ebraska............ ..........................
N e v a d a ..................... ....................
New H am pshire............. .............
New Je rs e y ...................................
New M exico..................... .
New York ....... ..............................
North Carolina .................. ..........
North D a k o ta ....... ............. ..........
O h io ............. .......... ........................
O klahom a............................. ........
Oregon ............. ..............................
Pennsylvania ............ ........... .
Rhode island ...... .................. ......
South Carolina...... ............. .........
South Dakota............ ............. .....
Te n n e sse e ................................. .
T e x a s .....!.................... ..................
U t a h ................................. ..............
V e rm o n t............ ........... ....... .........
Virginia......................................... .
W ashington............. ........... ..r......
West V irg in ia .................... ...........
W isconsin .....................................
Wyoming ........................................

3,049
929

3,682
4,614
6,928
3,274
1,866
3,843

598
1,166

990
831

5,926
1,113

13,697
5,180

464
8,197
2,355
2,211
9,165

772
2,658

507
3,777

12,584
1,159

426
4,815
3,781
1,374
3,677

328

So u r c e : Population Estimates Branch, 
Bureau of the Census, Washington, DC  
20233.
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These estimates are consistent with 
Dept of Commerce Press Release CB92- 
275. They are based on methodology 
described in Crurent Population 
Reports, P-25 No. 1010. March 8,1993.
[FR Doc. 93-7164 Filed 3 -2 9 -9 3 ; 8:45 ami
BILLING CODE 3510-BP-M

Foreign-Trade Zones Board

[Docket 10-93}

F o r e ig n -T r a d e  Z o n e  1 1 9 ;  M in n e a p o lla -  
S t .  P a u l, MN; A p p lic a tio n  f o r  
E x p a n s io n

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Greater Metropolitan Area 
FTZ Commission, grantee of FT Z 119, 
requesting authority to expand and 
reorganize its zone in MinneapoKs-St. 
Paul, Minnesota, within the 
Minneapolis Customs port of entry. The 
application was submitted pursuant to 
the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR part 400), It was formally filed 
on March 19,1993.

FTZ 119 was approved on July 24, 
1985 (Board Order 305, 50 FR 31405; 8/ 
2/85). The zone project currently 
consists of four sites in the Minneapolls- 
St. Paul area: Site 1 (3 acres)—air freight 
complex, Minneapolis-St. Paul 
International Airport; Site 2 (26 acres)— 
Alpha Business Center within the 
adjacent Bloomington Airport Industrial 
Park, Bloomington; Site 3 (10 acres)— 
warehouse at Ruth Street and Magnolia 
Avenue, St. Paul; and Site 4 (23 acres)— 
Murphy Warehouse complex, 701 24th 
Avenue, Minneapolis.

The applicant is now requesting 
authority to expand and reorganize the 
zone as follows:
—Expand Sites 1 and 2 and consolidate 

them as Sits 1, consisting of two 
adjacent parts: Site la—Minneapolis- 
S t  Paul International Airport complex 
(3002 acres, 500-acre activation limit); 
Site lb—Bloomington Airport 
Industrial Park (236 acres)

—Expand Site 4 to include the entire 
Mid-City Industrial Park (960 acres) 
and redesignate it as Site 2 

—Add a new site which will cover the 
Port of Minneapolis terminal complex 
in Minneapolis (50 acres), to be 
designated as Site 3 

—Redesignate Site 3 as Site 4 
(boundaries unchanged)
In accordance with the Board's 

regulations (as revised, 56 FR 50790- 
50806,10-8—91), a member of the FTZ 
Staff has been designated examiner to

investigate the application and report to 
the Board.

Public comment on the application is 
invited from interested parties. 
Submissions (original and 3 copies) 
shall be addressed to the Board’s 
Executive Secretary at the address 
below. The closing period for their 
receipt is June 1,1993. Rebuttal 
comments in response to material 
submitted during the foregoing period 
may be submitted during the subsequent 
15-day period (to June 13,1993).

A copy of the application and 
accompanying exhibits will be available 
for public inspection at each of the 
following locations:
U.S. Department of Commerce, District 

Office, 108 Federal Building, 110 & 
4th Street, Minneapolis, Minnesota 
55401,

Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, room 3716, 
14th & Pennsylvania Avenue, NW., 
Washington, DC 20230.
Dated: March 24,1993.

John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doe. 93-7334 Filed 3 -2 9 -9 3 ; 8:45 mb} 
BILLING CODE aSW-OS-P

[O rder No. 632; F T Z  Docket 19-911

A p p lic a tio n  o f  th e  N a s h v ille  
M e tro p o lita n  P o r t  A u th o rity  fo r  
E x p a n d e d  S u b z o n e  A u th o rity ; N is s a n  
M o to r M a n u fa c tu r in g  C o rp o ra t io n  
U .S .A ., F T Z  S u b z o n e  7 8 A

Pursuant to its authority under the 
Foreign-Trade Zones (FTZ) Act of June 
18,1934, as amended (19 U.S.C. 81a- 
81u), The Foreign-Trade Zones Board 
(the Board) adopts the following Order:

After consideration of the application of 
the Metropolitan Nashville Port Authority, 
grantee of Foreign-Trade Zone 78, filed with 
the Foreign-Trade Zones (FTZ) Board (the 
Board) on April 8 ,1991 , requesting authority 
to expand the subzone boundary and scope 
of manufacturing authority at the automobile 
and pickup truck manufacturing plant of 
Nissan Motor Manufacturing Corporation 
U.S.A;, located in Smyrna, Tennessee 
(Subzone 78A), 8 »  Board, finding that the 
requirements of the Foreign-Trade Zones Act, 
as amended, and the Board's regulations are 
satisfied, and that the proposal is in the 
public interest, approves the application.

Approval in this matter is subject to the 
FTZ Act and the FTZ Board’s regulations (as 
revised, 56 FR 50790-50898 ,10/8 /91), 
including Section 400.28.

Signed at Washington, DC, this 18th dayof 
March, 1993.
Joseph A. Spetrini,
Acting Assistant Secretary o f Commerce for 
Import Administration, Chairman, Committee 
o f Alternates, Foreign-Trade Zones Board.
[FR Doc. 93-7335  Hied 3 -2 9 -9 3 ; 8:45 am]
BILLING CODE 3510-0S-M

[Docket No. 3-91]

F o r e ig n -T r a d e  Z o n e  2 0 ;  S u f fo lk , V A ; 
W ith d ra w a l o f  A p p lic a tio n  fo r  S u b z o n e  
S t a t u s  fo r  A B B  P o w e r  G e n e r a tio n  
F a c i li ty

Notice is hereby given of the 
withdrawal of the application submitted 
by the Virginia Port Authority, grantee 
of FTZ 20, requesting special-purpose 
subzone status for the large turbine 
electric power generator facility of ABB 
Power Generation, Inc., located in the 
Richmond, Virginia, area. The 
application was filed on January 14, 
1991 (56 FR 3445,1/30/91).

The withdrawal is requested by the 
applicant because of changed 
circumstances, and the case has been 
closed without prejudice.

Dated: March 22,1993.
John J. Da Ponte, JrH 
Executive Secretary.
[FR Doc. 93-7336  Filed 3 -2 9 -9 3 ; 8:45 m b ] 

BILLING CODE 3510-O3-P

N a tio n a l O c e a n ic  a n d  A tm o s p h e r ic  
A d m in is tra t io n

E n d a n g e r e d  S p e c i e s ;  A p p lic a tio n  to  
M o d ify  P e rm it

AGENCY: National Marine Fisheries 
Service, (NhJFS), NOAA, Commerce. 
ACTION: Receipt of application to modify 
Permit No. 726 (P45I).

SUMMARY: Notice is hereby given that Dr. 
Boyd Kynard, Northeast Anadromous 
Fish Research Lab, U.S. Fish and 
Wildlife Service, P.O. Box 796, Turners 
Falls, MA Q1376, has requested a 
modification of Permit No. 726 issued 
on May 22,1991 (56 FR 13309), under 
the authority of the Endangered Species 
Act of 1973, as amended (16 U.S.C. 
1531-1544), and the regulations 
governing endangered fish and wildlife 
permits (50 CFR parts 217-222).

Permit No. 726 authorizes the 
Permittee to capture for tagging 
purposes shortnose sturgeon (A dpenser 
brevirostm m ) from the rivera and 
streams in New England (Connecticut, 
Massachusetts, New Hampshire and 
Maine). Up to 190 fish are authorized to 
be captured, tagged and released. Up to 
50 are authorized to be captured from
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the Connecticut River, 20 of which may 
be tagged with radio and personal 
identification tags and 30 of which may 
be held and spawned at the Permittee’s 
facility, tagged with personal 
identification tags, and released.

The Permittee is requesting a 
modification to: (1) Capture an 
additional four (4) fish (1 female/3 
males) in the Connecticut River to 
remove approximately 2500-3000 eggs 
from the female and sperm from the 
three males for contaminant analysis: (2) 
capture, radio-tag and release an 
additional 10 pre-spawning sturgeon 
from the Holyoke Dam to continue 
efforts to define specific movements of 

rpre- and post-spawning adults; and (3) 
allow the accidental lethal take of up to 
three shortnose sturgeon per year during 
gill-net captures.
ADDRESSES: Written data or views, or 
requests for a public hearing on this 
modification request should be 
submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, (NOAA), 1335 
East-West Hwy., room 7324, Silver 
Spring, MD 20910, within 30 days of the 
publication of this notice. The holding 
of such hearing is at the discretion of 
the Assistant Administrator for 
Fisheries.

Documents submitted in connection 
with the Permit and this modification 
request are available for review by 
submitting a written request or by 
appointment in the Permits Division, 
Office of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Hwy., suite 7324, Silver Spring,
MD 20901 (301/713-2289); and

Director, Northeast Region, National 
Marine Fisheries Service, One 
Blackburn Drive, Gloucester, MA 01930 
(508/281-9238).

Dated: March 22,1993.
William W . Fox, Jr.,
Director, Office o f Protected Resources, 
National Marine Fisheries Service.
[FR Doc. 93-7149 Filed 3 -2 9 -9 3 ; 8:45 am) 
BILLING CODE 3S10-22-M

Marine M a m m a ls ; A p p lic a tio n  fo r  
Sc ie n tific  R e s e a r c h  P e rm it

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Receipt of application for a 
Scientific Research Permit (P351D).

Notice is hereby given that Mr. Craig
O. Matkin, North Gulf Oceanic Society,
P. Q. Box 15244, Homer, Alaska 99603, 
requests authorization to approach, up 
to 10 times each, up to 350 killer whales 
[Orcinus orca) annually over a five-year 
period during the course of photo

identification studies. Activities will be 
carried out in Alaskan waters.

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and its 
Committee of Scientific Advisors.

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East- 
West Hwy., room 7324, Silver Spring, 
MD 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 
All statements and opinions contained 
in this application are summaries of 
those of the applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service.

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices (by appointment): 
Office of Protected Resources, National 

Marine Fisheries Service, NOAA, 
1335 East-West Hwy., suite 7324, 
Silver Spring, MD 20910 (301/713- 
2289); and

Director, Alaska Region, National 
Marine Fisheries Service, NOAA, 
Federal Annex, 9109 Mendenhall 
Mall Rd., suite 6, Juneau, AK 99802 
(907/586-7221).
Dated: March 22,1993.

W illiam  W . Fox, Jr.,
Director, Office o f Protected Resources, 
National Marine Fisheries Service.
[FR Doc. 93-7150 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING CODE 3510-22-M

M a rin e  M a m m a ls ; P e r m its

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Request for modification to 
scientific research permit No. 767 
(P263B). ________

Notice is hereby given that Ms. Janice 
Straley, P.O. Box 273, Sitka, AK 99835, 
has requested a modification to Permit 
No. 767 (P263B) issued under the 
authority of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407) and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR part 216), and the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543) and the Regulations

Governing Endangeied Fish and 
Wildlife Permits (50 CFR parts 217- 
222).

Permit No. 767 was issued on March 
4,1992 (57 FR 7735), and subsequently 
modified on December 3,1992 (57 FR 
58462). It authorizes the inadvertent 
harassment of up to 500 humpback 
whales (M egaptera novaeangliae), 200 
killer whales (Orcinus orca), and 20 
minke whales [Balaenoptera 
acutorostrata) annually in southeastern 
Alaskan waters during photo
identification studies over a one-year 
period.

The permittee is requesting that, 
pursuant to the provisions of § 216.33
(d) and (e) of the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR part 216) and 
§ 222.23 of the Regulations Governing 
Endangered Species (50 CFR part 217- 
222), the permit be modified to: Extend 
its duration for an additional four years; 
increase the number of humpback 
whales {M egaptera novaeangliae) that 
may be inadvertently harassed to 1000 
annually; and authorize the inadvertent 
harassment of up to 500 gray whales 
(Eschrichtius robust us) annually during 
photo-identification studies. Individuals 
of all authorized species may be 
approached numerous times annually.

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this modification request to 
the Marine Mammal Commission and 
its Committee on Scientific Advisors.

Written data or views, or requests for. 
a public hearing on this modification 
request, should be submitted to the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East- 
West Hwy., room 7324, Silver Spring, 
MD 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries.
All statements and opinions contained 
in this application are summaries of 
those of the applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service.

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices (by appointment):

Office of Protected Resources,
National Marine Fisheries Service, 
NOAA, 1335 East-West Hwy., suite 
7324, Silver Spring, MD 20910 (301/ 
713-2289); and
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Director, Alaska Region, National 
Marine Fisheries Service, NOAA, 
Federal Annex, 9109 Mendenhall Mall 
Rd., suite 6, Juneau, AK 99802 (907/ 
586-7221).

Dated: March 23 ,1993.
W illiam  W . Fox, Jr.,
Director, Office o f Protected Resources, 
National Marine Fisheries Service.
(FR Doc. 93-7214 Filed 3 -2 9 -9 3 ; 8:45 am)
BILUNG CODE 3610-22-«

M arin e  M a m m a ls ; P e r m its

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Issuance of modification No. 2 
to permit No. 772 (P475)

SUMMARY: On March 27,1992, notice 
was published in the Federal Register 
(57 FR 10650) that Permit No. 772 had 
been issued to Ms. Dena Matkin, P.O. 
Box 22, Gustavus, Alaska 99826.

Notice is hereby given that on March
23,1993, as authorized by the 
provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361— 
1407), and Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR part 216), the 
National Marine Fisheries Service 
modified Permit No. 772 to extend the 
effective date through April 30,1993.

The modified Permit is available for 
review by interested persons in the 
following offices by appointment:

Office of Protected Resources,
National Marine Fisheries Service, 
NOAA, 1335 East West Highway, room 
7324, Silver Spring, MD 20910 (301/ 
713-2289); and

Director, Alaska Region, National 
Marine Fisheries Service, Federal 
Annex, 9109 Mendenhall Mall Rd., suite 
6, Juneau, AK 99802 (907/586-7221).

Dated: March 23,1993.
W illiam  W . Fox, Jr„
Director, Office o f Protected Resources, 
National Marine Fisheries Service.
[FRDoc. 93-7215 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE 3510-22-M

M arin e  M a m m a ls ; P e r m its

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Issuance of Modification No. 2 
to Permit No. 767 (P263B).

SUMMARY: On March 4 , 1992, notice was 
published in the Federal Register (57 
FR 7735) that Permit No. 767 had been 
issued to Ms. Janice Straley, P.O. Box 
273, Sitka, Alaska 99835.

Notice is hereby given that on March
23,1993, as authorized by the

provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361— 
1407), and Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR part 216), the 
National Marine Fisheries Service 
modified Permit No. 767 to extend the 
effective date through June 30,1993.

The modified Permit is available for 
review by interested persons in the 
following offices by appointment:

Office of Protected Resources,
National Marine Fisheries Service, 
NOAA, 1335 East West Highway, room 
7324, Silver Spring, MD 20910 (301/ 
713-2289); and

Director, Alaska Region, National 
Marine Fisheries Service, NOAA, 
Federal Annex, 9109 Mendenhall Mall 
Rd. suite 6, Juneau, AK 99802 (907/586— 
7221).

Dated: March 23,1993.
W illiam  W . Fox, Jr.,
Director, Office o f Protected Resources, 
National Marine Fisheries Service.
IFR Doc. 93-7216 Filed 3 -2 9 -9 3 ; 8:45 am]
BILUNG CODE 3610-22-M

M a rin e  M a m m a ls ; P e r m its

AGENCY: National Marine Fisheries 
Service, (NMFS), NOAA, Commerce. 
ACTION: Receipt of application for permit 
(P535).

SUMMARY: Notice is hereby given that 
Mr. Stephen J. Insley and Dr. Peter 
Marler, Animal Communication 
Laboratory, University of California, 
Davis, CA 95616-8761, have applied in 
due form for a Permit to take marine 
mammals as authorized by the Marine 
Mammal Protection Act of 1972 (16 
U.S.C. 1361-1407), the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR part 216), and 
the Fur Seal Act.

The Applicants request a Permit to 
conduct scientific research on northern 
fur seals (Callorhinus ursinus) over a 
two-year period. Up to 100 animals (50 
females/50 pups) will be bleach marked 
and tagged with plastic All-Flex tags or 
metal monel tags. Video and audio 
recordings will be made for acoustic 
playback experiments. An additional 
110 animals may be inadvertently 
harassed during research activities. The 
purpose of the study is to determine 
whether females and their pups 
recognize each other’s vocalizations and 
to describe the acoustic characteristics 
which are used for communication 
between fur seal mothers and their 
offspring.
ADDRESSES: Written data or views, or 
requests for a public hearing on this 
application should be submitted to the

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East- 
West Hwy., room 7234, Silver Spring, 
MD 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on a particular request would be 
appropriate! The holding of such 
hearing is at the discretion of the 
Assistant Administrator for Fisheries.

Documents submitted in connection 
with the above application are available 
for review, by appointment, in the 
Permits Division, Office of Protected 
Resources, National Marine Fisheries 
Service, NOAA, 1335 East-West Hwy., 
suite 7324, Silver Spring, MD 20910 
(301/713-2289); and

Director, Northwest Region, National 
Marine Fisheries Service, 7600 Sand 
Point Way, NE, BIN C15700, Seattle, 
WA 98115 (206/526-6150).

Dated: March 23 ,1993.
W illiam  W . Fox, Jr.,
Director, Office o f Protected Resources.
(FR Doc. 93-7217  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILUNG CODE 3610-22-M

M a rin e  M a m m a ls ; P e r m its

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce.
ACTION: Issuance of modification to 
permit No. 496 (P79D).

Notice is hereby given that pursuant 
to the provisions of §§ 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216), Scientific Research 
Permit No. 496 issued to the Center for 
Coastal Marine Studies, University of 
California at Santa Cruz, Santa Cruz, 
California 95064, has been modified to 
extend the effective date through June
30,1993.

The Permit, as modified, is available 
for review by appointment in the 
Permits Division, Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East West Highway, suite 
7324, Silver Spring, MD 20910 (301/ 
713-2289); and

Director, Southwest Region, National 
Marine Fisheries Service, 501 W. Ocean 
Blvd., Long Beach, CA 90802-4213 
(310/980-4015).

Dated: March 23 ,1993.
W illiam  W . Fox,
Director, Office o f Protected Resources.
[FR Doc. 93-7218  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILUNG CODE 3610-22-M



Federal Register /  Voi. 58, No. 59 /  Tuesday, March 30, 1993 /  Notices 1 6 6 5 3

COM M ITTEE F O R  T H E  
IM PLEM EN TATION  O F  T E X T IL E  
a g reem en ts

Amendment to the Export Licensing 
System for Certain Cotton, Wool, Man- 
Made Fiber, Silk Blend and Other 
Vegetable Fiber Textiles and Textile 
Products Produced or Manufactured in 
the People's Republic of China

March 24,1993.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(OTA).
ACTION: Issuing a d irective to the  
Commissioner of Customs providing for 
the use of a new  exp ort visa stam p.

EFFECTIVE DATE: May 3 ,1 9 9 3 .
FOR FURTHER INFORMATION CO NTACT:
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212.
SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March 
3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

Beginning on May 1,1993, the 
Government of the People's Republic of 
China will begin issuing a new export 
visa stamp for shipments of textile 
products, produced or manufactured in 
China and exported from China on or 
after May 1,1993. There will be a one 
month grace period from May 1,1993 to 
May 31,1993, during which goods 
exported from China may be 
accompanied by either the old or the 
new export visa stamps. Goods exported 
from China on or after June 1,1993 must 
be accompanied by the new export visa 
stamp.

See 49 FR 7269, published on 
February 28,1984; and 52 FR 28741, 
published on August 3,1987.
J. Hayden Boyd,
Acting Chairman, Committee for the 
Implementation o f Textile Agreements.
Committee for the Implementation of Textile
Agreements
March 24,1993.
Commissioner of Customs,
Department o f the Treasury, Washington, DC 

20229.
Dear Commissioner: This directive 

amends, but does not cancel, the directive 
issued to you on February 23 ,1964 , as 
amended, by the Chairman, Committee for 
the Implementation of Textile Agreements, 
That directive establishes an export licensing 
system for certain cotton, wool, man-made 
fiber, silk blend and other vegetable fiber 
textiles and textile products, produced or 
manufactured in the People's Republic of 
China.

Effective on May 3 ,1 9 9 3 , you are directed 
to amend further the directive dated February

23 ,1984  to provide for the use of a new 
export visa stamp issued by the Government 
of the People's Republic of China to 
accompany shipments of textile products, 
produced or manufactured in China and 
exported from China on and after May 1, 
1993.

Goods exported from China from May 1, 
1993 to May 31 ,1993  may be accompanied 
by either the old. or the new export visa 
stamps. Goods exported from China on or 
after June 1 ,1993  must be accompanied be 
the new export visa stamp.

A facsimile of the visa stamp is enclosed 
with this letter.1

Shipments entered or withdrawn from 
warehouse according to this directive which 
are not accompanied by the new export visa 
stamp shall be denied entry.

The Committee for the implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
J. Hayden Boÿ'd,
Acting Chairman, Committee for the 
Implementation o f Textile Agreements.
(FR Doc. 93-7232 Filed 3 -2 9 -9 3 ; 8:45 amj 
BILLING CO M  3S10-OR-F

D E P A R T M E N T  O F  D E F E N S E

D e p a rtm e n t o f  th e  A rm y

O p e n  M e e tin g ; M ilitary  P e r s o n a l  
P r o p e r ty  a n d  C la im s  S y m p o s iu m

AGENCY: Military Traffic Management 
Command, DOD.
ACTION: Notice of open meeting.

In accordance with section 10(a)(2j of 
the Federal Advisory Committee Act 
(Pub. L. 92-463) and AR 15-1, 
Committee Management, announcement 
is made of meeting of the Military 
Personal Property and Claims 
Symposium. This meeting will he held 
26-27 May 1993, at the Best Western 
Old Colony Inn, Alexandria, Virginia, 
and will convene at 0830 hours and 
adjourn at approximately 1600 hours. 
PROPOSED AGENDA: The purpose of the 
symposium is to provide an open 
discussion and the free exchange of 
ideas with the public on procedural 
changes to the Personal Property Traffic 
Management Regulation, DOD 
4500.34R, and the handling of other 
matters of mutual interest concerning 
the Department of Defense Personal 
Property Shipment and Storage 
Program.

All interested persons desiring to 
submit topics to be discussed should 
contact the Commander, Military Traffic 
Management Command, Attn: MTOP—

1 The facsimile is not published with this 
document.

Q -S-S, (703) 756-0754, between 0800- 
1630 hours. Topics to be discussed 
should be received on or before 16 April 
1993.
Kenneth L. Denton,
Army Federal Register Liaison Officer.
[FR Doc. 93 -7185  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING C O M  3710-0C-M

D E P A R T M E N T  O F  D E F E N S E

G E N E R A L  S E R V IC E S  
A D M IN ISTRA TIO N

N A TIO N A L A E R O N A U T IC S  AND 
S P A C E  A D M IN ISTRA TIO N

[OMB Control No. 900D-0075]

C le a r a n c e  R e q u e s t  fo r  G o v e r n m e n t  
P r o p e r ty

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Notice of request for an 
extension to an existing OMB clearance 
(9000-0075). •

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C.), the Federal Acquisition 
Regulation (FAR) Secretariat has 
submitted to the Office of Management 
and Budget (OMB) a request to review 
and approve an extension of a currently 
approved information collection 
requirement concerning Government 
Property.
FOR FURTHER INFORMATION CONTACT: 
Beverly Fay son, Office of Federal 
Acquisition Policy, GSA (202) 501- 
4755.
SUPPLEMENTARY INFORMATION:

A. Purpose
Part 45 and section-52.245 of the FAR 

prescribe policies and procedures for 
providing Government property to 
contractors, contractors' use and 
management of Government property, 
and reporting, redistributing, and 
disposing of contractor inventory. Firms 
provided Government-furnished 
property under Federal contracts must 
maintain records of the property and 
report status. This requests extension of 
a previously approved clearance for part 
45, OMB Control Number 9000-0075.
B. Annual Reporting Burden

The annual reporting burden is 
estimated as follows: Respondents, 
18,750; responses per respondent, 10; 
total annual responses, 187,500; 
preparation hours per response, 1; and 
total response burden hours, 187,500.
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C  Annual Recordkeeping Burden
The annual recordkeeping burden is 

estimated as follows: Recordkeepers, 
10,000; hours per recordkeeper, 40; total 
recordkeeping burden hours, 400,000; 
and total annual burden hours, 587,500.
Obtaining Copies of Proposals

Requester may obtain copies of OMB 
applications or justifications from the 
General Services Administration, FAR 
Secretariat (VRS), room 4037, 
Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0075, Government Property, in all 
correspondence.

Dated: March 19,1993.
Beverly Fayson,
FAR Secretariat.
[FR Doc. 93-7186 Filed 3-29-93; 8:45 am] 
BILLING CODE M 20-M -M

DEFENSE NUCLEAR FACILITIES  
SA FETY BOARD

[Recommendation 9 3 -2 ]

The Need for Critical Experiment 
Capability

AGENCY: Defense Nuclear Facilities 
Safety Board.
ACTION: Notice; recommendation.

SUMMARY: The Defense Nuclear 
Facilities Safety Board (Board) has made 
a recommendation to the Secretary of 
Energy pursuant to 42 U.S.C. 2286a 
concerning The Need for Critical 
Experiment Capability. The Board 
requests public comments on this 
recommendation.
DATES: Comments, data, views, or 
arguments concerning this 
recommendation are due on or before 
April 29,1993.
ADDRESSES: Send comments, data, views 
or arguments concerning this 
recommendation to: Defense Nuclear 
Facilities Safety Board, 625 Indiana 
Avenue, NW., suite 700, Washington,
DC 20004.
FOR FURTHER INFORMATION CONTACT: 
Kenneth M. Pusateri or Carole J.
Council, at the address above or 
telephone (202) 208-6400.

Dated: March 25,1993.
John T. Conway,
Chairman.
The Need for Critical Experiment 
Capability

Dated: March 23,1993.
The end of the international 

competition in manufacture of nuclear 
weapons, and the transition to large

scale dismantling of nuclear weapons, 
have generated strong pressures to 
reduce the defense nuclear budget and 
to close down many defense nuclear 
facilities and operations. At the same 
time, the development of firm plans for 
a Complex 21 to serve future nuclear 
defense needs has slowed. These trends 
lead to a possibility that capabilities and 
functions necessary for current and 
future needs could be terminated along 
with those no longer required. One of 
these, important for the avoidance of 
certain types of accidents, is support of 
nuclear criticality control.

Because of the importance of avoiding 
criticality accidents, the Board carefully 
follows the state of criticality control at 
DOE’s defense nuclear facilities. This 
interest has been evident as Board 
members and staff have reviewed 
practices at the Pantex Plant. The Board 
believes it Is important to maintain a 
good base of information for criticality 
control, covering the physical situations 
that will be encountered in handling 
and storing fissionable material in the 
future, and to ensure retaining a 
community of individuals competent in 
practicing the control.

In the course of retrenchment of its 
activities in recent years, the 
Department of Energy and its 
predecessor agencies have terminated 
use of all but one of its general purpose 
facilities for conducting neutron chain
reacting critical experiments with 
fissionable material. The research at 
these facilities had served programmatic 
purposes of diverse DOE programs, as 
well as laying a general experimental' 
basis for practices that ensure averting 
criticality accidents. The Board is 
informed that there is now a strong 
possibility that the last DOE facility 
capable of general purpose critical 
experiments will be shut down in the 
near future, due to lack of funding. This 
possibility arises because no single 
program of the Department has an 
overriding need for this remaining 
facility at the Los Alamos National 
Laboratory, and therefore no single 
program office is motivated to provide 
its financial support in this period of 
budget stringency. A certain 
complacency fed by some years of 
freedom from criticality accidents seems 
also to underlie this possibility.

The Board observes that the art and 
science of nuclear criticality control 
have three principal ingredients. The 
first is familiarity with factors that 
contribute to achieving nuclear 
criticality, and the physical behavior of 
systems at and hear criticality. This 
familiarity is developed in individuals 
only through working with critical 
systems. It cannot be imparted solely

through learning theory and using 
computer codes. The second is 
theoretical understanding of neutron 
multiplication processes in critical and 
subcritical systems, leading to 
predictability of the critical state of a 
system by methods that use theory 
benchmarked against good and well 
characterized critical experiments. The 
third is thorough familiarity of nuclear 
criticality engineers with the first two 
factors, obtained through a sound 
program of training that indoctrinates 
them in the experimental and 
theoretical aspects.

The Board has reviewed the status of 
benchmarking the theoretical methods 
of criticality control against existing 
critical experiments and has found that 
there are notable failures of theoretical 
analysis to account for the results of a 
number of experiments. It is not known 
whether this discrepancy results from 
inadequate nuclear data used in the 
analysis or from inadequate care in 
conducing die experiments and 
recording their physical features. Both 
factors could contribute. In addition, it 
seems that on the average there may be 
a small non-conservative bias in overall 
predictions of the theory. In spite of 
these shortcomings, conservatism in 
methods used to develop the limits to be 
applied during handling and storage of 
fissionable material seems to have led to 
adequate safety in recent years. The 
Board believes that in the interest of 
continued safety it is important to clear 
up the existing discrepancies, which are 
obstacles to confident understanding of 
criticality control. To do so will require 
conduct of further neutron chain
reacting critical experiments targeted at 
the major sources of discrepancy 
between the theory and the 
experiments, as well as careful analysis 
of the experiments.

Finally, the Board believes that there 
is no guarantee that the physical 
circumstances of handling and storage 
of fissionable material in the future will 
always be found in the realm of 
benchmarked theory. This point is 
especially important under 
circumstances that will exist for a 
number of years to come, with 
increasing amounts of fissionable 
material to be stored in a variety of 
chemical and physical forms. This does 
not appear to be an appropriate time to 
eliminate an ability to ensure that such 
activities will be free of criticality 
hazard. For safety purposes it will be 
necessary to retain the capability to 
perform experiments under conditions 
not foreseen at this time. This capability 
once lost would be most difficult to 
reproduce, and it could be 
approximated only at great cost and
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(after substantial time, deterring such 
[development even if it were needed 
[badly.
[ For all the above reasons, the Board 
believes that continuation of an 
experimental program of general 

[purpose critical experiments is 
necessary for continued safety in 
handling and storing fissionable 
material. It is needed to improve the 

[ basis for the methodology. It is needed 
as part of the process of properly 
educating criticality control engineers. It 
is needed to ensure the capability of 
answering criticality questions with 
new and previously researched features.

[ Therefore the Board recommends that:
1. The Department of Energy should 

retain its program of general purpose 
critical experiments.

2. This program should normally be 
directed along lines satisfying the

[ objectives of improving the information 
base underlying prediction of criticality, 
and serving in education of the 
community of criticality engineers.

3. The results and resources of the 
criticality program should be used in 
ongoing departmental programs where 
nuclear criticality would be an 
important concern.
John T. Conway,
Chairman.
Appendix—Letter to Secretary of Energy 
March 23.1993.
The Honorable Hazel R. O’Leary,
Secretary o f Energy,
Washington,'DC 20585.

Dear Madame Secretary: On March 23,
1993, the Defense Nuclear Facilities Safety 
Board, in accordance with 42 U.S.C.
2286a(5), unanimously approved 
Recommendation 93-2 which is enclosed for 
your consideration. Recommendation 93-2 
deals with The Need for Critical Experiment 
Capability.

42 U.S.C 2286d(a) requires the Board, after 
receipt by you, to promptly make this 
recommendation available to the public in 
the Department of Energy’s regional public 
reading rooms. The Board believes the 
recommendation contains no information 
which is classified or otherwise restricted. To 
the extent this recommendation does not 
include information restricted by DOE under 
the Atomic Energy Act of 1954,42 U.S.C. 
2161-68, as amended, please arrange to have 
this recommendation promptly placed on file 
in your regional public reading rooms.

The Board will publish this 
recommendation in the Federal Register.

Sincerely,
John T. Conway,
Chairman. ■ '* ■
Enclosure
(FR Doc. 93-7213 Filed 3-29-93; 8:45 am] 
®uinq cone mzo-kdhm

DEPARTM ENT O F EDUCATION

National Education Goals Panel; 
Meeting

AGENCY: National Education Goals 
Panel, Education.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the date 
and location of a forthcoming meeting of 
the National Education Goals Panel.
This notice also describes the functions 
of the Panel. Notice of this meeting is 
required under section 10(a)(2) of the 
Federal Advisory Committee A ct 
DATES: April 21,1993 from 10 a.m. to 12 
p.m. and 1:30 p.m. to 4:45 p.m. 
ADDRESSES: Comhusker Hotel, 333 
South 13th Street, Lincoln, Nebraska 
68508.
FOR FURTHER INFORMATION CO NTACT: 
Public Information Officer, 1850 M 
Street, NW, suite 270, Washington, DC 
20036. Telephone: (202) 632-0952. 
SUPPLEMENTARY INFORMATION: The 
National Education Goals Panel was 
created to monitor and report annually 
to the President, Governors and 
Congress on the progress of the nation 
toward meeting the six National 
Education Goals adopted by the 
President and Governors in 1989.

The meeting of the Panel is open to 
the public. The agenda includes 
consideration of a core set of data 
elements for use in student record 
systems, review of new indicator 
development for Goal 3, discussion of 
major standards-setting efforts, and a 
demonstration of the use of technology 
in achieving the Goals.

Records are kept of all Panel 
proceedings, and are available for public 
inspection at the Office of the Goals 
Panel at 1850 M Street, NW, suite 270, 
Washington, DC 20036, from the hours 
of 10 a.m. to 5 p.m.

Dated: Mardi 22,1993.
A n n  V . Bailey,
Committee Management Officer, Department 
o f Education.
[FR Doc. 93-7310 Filed 3-29-93; 8:45 am]
BILLING COO£ 4000-01-41

DEPARTM ENT O F ENERGY

Energy Information Administration

Form O E-4 1 1, “Coordinated Regional 
Bulk Power Supply Program Report“

AGENCY: Energy Information 
Administration, Department of Energy 
(DOE).
ACTION: Notice of the proposed 
extension for one year of data collection

on the Form OE-411, “Coordinated 
Regional Bulk Power Supply Program 
Report,“ and solicitation of comments.

SUMMARY: The Energy Information - 
Administration (EIA), as part of its 
continuing effort to reduce paperwork 
and respondent burden (required by the 
Paperwork Reduction Act of 1980, Pub. 
L. 96—511, 44 U.S.C. 3501 et seq.), 
conducts a presurvey consultation 
program to provide the general public 
and other Federal agencies with an 
opportunity to comment on proposed 
and/or continuing reporting forms. This 
program helps to ensure that requested 
data can be provided in the desired 
format, reporting burdeil is minimized, 
reporting forms are clearly understood, 
and the impact of collection 
requirements on respondents can be 
properly assessed. Currently, EIA is 
soliciting comments concerning the 
proposed one-year extension to the 
Form of OE-411, “Coordinated Regional 
Bulk Power Supply Program Report.“ 
DATES: Written comments must be 
submitted within 30 days of the 
publication of this notice. If you 
anticipate that you will be submitting 
comments, but find it difficult to do so 
within the period of time allowed by 
this notice, you should advise the 
contact listed below of your intention to 
do so as soon as possible.
ADDRESSES: Send comments to Dennis
K. Taillie, Director, Office of Emergency 
Planning (OE-20), Forrestal Building, 
U.S. Department of Energy, Washington, 
DC 20585, (Phone number (202) 586- 
3271)
FOR FURTHER INFORMATION OR TO  OBTAIN  
COPIES O F  TH E  PROPOSED FORM AND  
INSTRUCTIONS: Request for additional 
information or copies of the form and 
instructions should be directed to Mr. 
Taillie at the address listed above.
SUPPLEMENTARY INFORMATION:

L Background
II. Current Actions
III. Request for Comments
L Background

In order to fulfill its responsibilities 
under the Federal Energy 
Administration Act of 1974 (Pub. L. No. 
93-275) and the Department of Energy 
Organization Act (Pub. L. No. 95-91), 
the Energy Information Administration 
is obliged to carry out a central, 
comprehensive, and unified energy data 
and information program which will 
collect, evaluate, assemble, analyze, and 
disseminate data and information 
related to energy resource reserves, 
production, demand, and technology, 
and related economic and statistical 
information relevant to the adequacy of



16656 Federal Register /  Vol. 58, No. 59 /  Tuesday, March 30, 1993 /  Notices

energy resources to meet demands in 
the near and longer term future for the 
Nation’s economic and social needs.

The form collects data relevant to a 
determination of the projected adequacy 
and reliability of U.S. bulk electric 
power supply. Data are collected on 
existing and projected generating units, 
peak demands, annual energy 
requirements, projected transmission 
lines, historic regional unavailability of 
generating capacity, operating practices, 
and wholesale inter-utility capacity 
transactions at times of peak demand.
II. Current Actions

This is an existing collection. 
Revisions will be made to take account 
of administrative changes that have 
resulted from an internal DOE 
reorganization. OMB will be requested 
to extend the currently approved OMB 
expiration date for one year though 
October 31,1994. This will allow time 
for a thorough review of the data 
requirements and a determination of 
any revisions necessary to the form. 
During the review; consultations will be 
held with the public and representatives 
of the electric power industry.
III. Request for Comments

Prospective respondents and other 
interested parties should comment on 
the proposed extension. The following 
general guidelines are provided to assist 
in the preparation of responses.

As a potential respondent:
A. Are the instructions and 

definitions clear and sufficient? If not, 
which instructions require clarification?

B. Can the data be submitted using the 
definitions included in the instructions«

C. Can data be submitted in 
accordance with the response time 
specified in the instructions?

D. Public reporting burden for this 
collection is estimated to average 1000 
hours for reliability councils and 13 
hours for individual electric utilities. 
How much time, including time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information, do you estimate if will 
require you to complete and submit the 
required form?

E. What is the estimated cost of 
completing this form, including h e  
direct and indirect costs associated with 
the data collection? Direct costs should 
include all costs, such as administrative 
costs, directly attributable to providing 
this information.

F. How can the form be improved?
G. Do you know of any other Federal, 

State, or local agency that collects 
similar data? If you do, specify the

agency, the data element(s), and the 
means of collection.

As a potential user:
A. Can you use data at the levels of 

detail indicated on the form?
B. For what purpose would you use 

the data? Be specific.
C. How could the form be improved 

to better meet your specific needs?
D. Are there alternate sources of data 

and do you use them? What are their 
deficiencies and/or strengths?

EIA is also interested in receiving 
comments from persons regarding their 
views on the need for the information 
contained in h e  OE-411, “Coordinated 
Regional Bulk Power Supply Program 
Report.”

Comments submitted in response to 
h is  notice will be summarized and/or 
included in h e  request for OMB 
approval of h e  form; they also will 
become a matter of public record.

Statutory Authorities: Sections 3506(a) and 
(c)(1), Paperwork Reduction Act of 1980, as 
amended, Public Law 96r-511,44 U. S. C. 
3506(a) and (cKl).

Issued in Washington, DC, March 23,1993. 
Yvonne M. Bishop,
Director, Statistical Standards» Energy 
Information Administration.
[FR Doc. 93-7328 Filed 3^-29-93; 8:45 ami 
BILLING CODE 6480-41-41

Office of Fossil Energy 

[FE Docket No. 93-29-NGI

Mexus Trading Co.; Application for 
Blanket Authorization to Export 
Natural Gas to Mexico

AGENCY: Office of Fossil Energy, DC®. 
ACTION: Notice of application.

SUMMARY: The Office of Fossil Energy 
(FE) of the Department of Energy (DOE) 
gives notice of receipt on March 5,1993, 
as amended on March 11,1993, of an 
application filed by Mexus Trading. 
Company (Mexus) to export up to 72 Bcf 
of natural gas from h e  United States to 
Mexico over a two-year period 
commencing on h e  date of first 
delivery. The proposed exports will rely 
on existing pipeline and export 
facilities.

The application is filed under section 
3 of h e  Natural Gas Act (NGA) and DC® 
Delegation Order Nos.,02Q4-lll and 
0204-127. Protests, motions to 
intervene, notices of intervention, and 
written comments are invited.
DATES: Protests, motions to intervene or 
notices of intervention, as applicable, 
requests for additional procedures and 
written comments are to be filed at h e  
address listed below no later than 4:30 
p.m., eastern time, April 29,1993.

ADDRESSES: Office of Fuels Programs, 
Fossil Energy, U.S. Department of 
Energy, Forrestal Building, room 3F- 
056, FE—50,1000 Independence 
Avenue, SW., Washington, DC 20585. 
FOR FURTHER INFORMATION CONTACT: 
Peter Lagibvane, Office of Fuels 

Programs, Fossil Energy, U.S. 
Department of Energy, Forrestal 
Building, room 3F -056 ,1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586- 
8116.

Lot Cooke, Office of Assistant General 
Counsel for Fossil Energy, U.S. 
Department of Energy, Forrestal 
Building, room 6Er-042,1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586- 
0503.

SUPPLEMENTARY INFORMATION: Mexus is a 
Texas corporation headquartered in 
Dallas, Texas. The exported gas would 
come from production areas in the 
United States with surplus supplies of 
natural gas. Mexus states h a t the short
term nature of the requested 
authorization protects against h e  
possibility that a national or regional 
need for the exported gas might develop 
during h e  period of this authorization.

In deciding whether h e  proposed 
export of natural gas is in the public 
interest, domestic need for h e  gas tobe 
exported and any other issues 
determined to be appropriate will be 
considered, including whether h e  
arrangement is consistent with the DOE 
policy of promoting competition in the 
natural gas marketplace by allowing 
commercial parties to freely negotiate 
h e ir  own trade arrangements. Parties, 
especially those h a t may oppose h e  
application, should comment an these 
issues as h ey  relate to h e  requested 
export authority.
NEPA Compliance

The National Environmental Policy 
Act (NEPA), 42 U.S.C. 4321 et seq., 
requires DOE to give appropriate 
consideration to h e  environmental 
effects of its proposed actions. No final 
decision will be issued in this 
proceeding until DOE has met its NEPA 
responsibilities.
Public Comment Procedures

In response to h is  notice, any person 
may file a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have their written 
comments considered as h e  basis for 
any decision on h e  application must, 
however, file a motion to intervene or 
notice of intervention, as applicable.
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The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate action to be 
taken on the application. All protests, 
motions to intervene, notices of 
intervention, and written comments 
must meet the requirements that are 
specified by the regulations in 10 CFR 
part 590. Protests, motions to intervene, 
notices of intervention, requests for 
additional procedures, and written 
comments should be filed with the 
Office of Fuels Programs at the address 
listed above.

It is intended that a decisional record 
on the application will be developed 
through responses to this notice by 
parties, including the parties’ written ' 
comments and replies thereto.
Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or trial- 
type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law, or policy at issue, show that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why 
an oral presentation is needed. Any 
request for a conference should 
demonstrate why the conference would 
materially advance the proceeding. Any 
request for a trial-type hearing must 
show that there are factual issues 
genuinely in dispute that are relevant 
and material to a decision and that a 
trial-type hearing is necessary for a full 
and true disclosure of the facts.

If an additional procedure is 
scheduled, notice will be provided to all 
parties. If no party requests additional 
procedures, a final opinion and order 
may be issued based on the official 
record, including the application and 
responses filed by parties pursuant to 
this notice, in accordance with 10 CFR 
590.316.

A copy of Mexus's application is 
available for inspection and copying in 
the Office of Fuels Programs Docket 
Room, 3F-056, at the above’address.
The docket room is open between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays.

Issued in Washington, DC, on March 24, 
1993.
Clifford P. Tomaszewski,
Director, Office o f Natural Gas, Office o f Fuels 
Programs, Office o f Fossil Energy.
(FR Doc. 93-7327  Filed 3 -2 9 -9 3 ; 8:45 am) 
BILLING CO DC 6450-01-M

[Docket No. FEC4E 93-05-Certification 
Notice—115]

Filing Certification of Compliance:
Coal Capability of New Electric 
Powerpiant; Powerplant and Industrial 
Fuel Use Act

AGENCY: Office of Fossil Energy, 
Department of Energy.
ACTION: Notice of filing.

SUMMARY: Aubumdale Power Partners, 
Limited Partnership has submitted a 
coal capability self-certification 
pursuant to section 201 of the 
Powerplant and Industrial Fuel Use Act 
of 1978, as amended.
ADDRESSES: Copies of the self- 
certification filing is available for public 
inspection upon request in the Office of 
Fuels Programs, Fossil Energy, room 
3F-056,1%-52, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT:
Ellen Russell at (202) 586-9624. 
SUPPLEMENTARY INFORMATION: Title II of 
the Powerplant and Industrial Fuel Use 
Act of 1978 (FUA), as amended (42 
U.S.C. 8301 et seq.), provides that no 
new baseload electric powerplant may 
be constructed or operated without the 
capability to use coal or another 
alternate fuel as a primary energy 
source. In order to meet the requirement 
of coal capability, the owner or operator 
of such facilities proposing to use 
natural gas or petroleum as its primary 
energy source shall certify, pursuant to 
FUA section 201(d), to the Secretary of 
Energy prior to construction, or prior to 
operation as a base load powerplant, 
that such powerplant has the capability 
to use coal or another alternate fuel. 
Such certification establishes 
compliance with section 201(a) on the 
day it is filed with the Secretary. The 
Secretary is required to publish a notice 
in the Federal Register that a 
certification.has been filed. The 
following owner/operator of a proposed 
new baseload powerplant has filed a 
self-certification in accordance with 
section 201(d).

Owner: Aubumdale Power Partners, 
Limited Partnership, Fairfax, VA.

O perator: Aubumdale Power Partners, 
Limited Partnership.

Location: Aubumdale, FL.

Plant Configuration: Topping-cycle 
cogeneration using combined cycle 
technology.

C apacity: 158.8 megawatts.
Fuel: Natural gas.
Purchasing U tilities: Florida Power 

Corporation.
E xpected In-Service Date: July 1, 

1994.
Issued in Washington, DC on March 24, 

1993.
Anthony J. Como,
Director, Office o f Coal and Electricity, Office 
o f Fuels Programs, Office o f Fossil Energy.
[FR Doc. 93-7326  Filed 3 -2 9 -9 3 ; 8:45 am) 
BILLING CODE 6450-01-M

Federal Energy Regulatory 
Commission

[Docket Nos. E S 9 3-25-000, et el.]

Interstate Power Co. et al.; Electric 
Rate, Small Power Production, and 
Interlocking Directorate Filings

Take notice that the following filings 
have been made with the Commission:
1. Interstate Power Co.
[Docket No. ES93-25-000]
March 23,1993.

Take notice that on March 17,1993, 
Interstate Power Company (Interstate) 
filed an application with the Federal 
Energy Regulatory Commission under 
section 204 of the Federal Power Act 
requesting authorization (1) to issue not 
more than $125 million of debt; (2) to 
issue not more than 745,000 shares of 
Preferred Stock, $50 par value; and (3) 
to issue not more than 500,000 shares of 
Common Stock, $3.50 per share, 
pursuant to a Dividend and Stock 
Purchase Plan. Also, Interstate requests 
exemption from the Commission’s 
competitive bidding regulations.

Comment date: April 16,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
2. Interstate Power Co.
[Docket No. ES93-26-000]
March 23,1993.

Take notice that on March 17,1993, 
Interstate Power Company (Interstate) 
filed an application with the Federal 
Energy Regulatory Commission under 
section 204 of the Federal Power Act 
requesting authorization to issue not 
more than $60 million of short-term 
promissory notes and commercial paper 
on or before December 31,1994, with a 
final maturity date no later than 
December 31,1995.

Comment date: April 16,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
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3. Indiana Michigan Power Co.
[Docket No. ER93—451-OOOj 
March 23 ,1993 .

Take notice that on Mardi 15,1993, 
Indiana Michigan Power Company 
(IMP) tendered for filing an Agreement 
and Maintenance Contract with Wabash 
Valley Power Association.

Comment date: April 7 ,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
4. Western Resources, Inc.
[Docket No. ER93-448-OOOJ 
March 23,1993.

Take notice that on March 12,1993, 
Western Resources, Inc. (Western 
Resources) tendered for filing a Notice 
of Cancellation of FERC Rate Schedule 
No. 206.

Western Resources states that the 
Notice of Cancellation has been served 
upon the City of Horton and the Kansas 
Corporation Commission.

Comment date: April 6,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
5. The Washington Water Power Co. 
[Docket No. ER93-464-OOOJ
March 24,1993.

Take notice that on March 19,1993, 
The Washington Water Power Company 
(WWP), tendered for filing with the 
Federal Energy Regulatory Commission 
pursuant to 18 CFR 35.12 a Letter 
Agreement between the Washington 
Water Power Company and the 
Bonneville Power Administration 
(Bonneville). The Letter Agreement 
provides for WWP to design, construct, 
own, operate, and maintain certain 
transmission facilities required to 
upgrade the transmission capacity 
across the West of Hatwai cutplane for 
the benefit of the Bonneville Power 
Administration.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
6. Portland General Electric Co.
[Docket No. ER93-463-000]
March 24 ,1993.

Take notice that on March 19,1993, 
Portland General Electric Company 
(PGE) tendered for filing a Staged 
System Test Agreëment between the 
Bonneville Power Administration and 
Portland General Electric Company.

PGE has served copies of this filing on 
The Bonneville Power Administration 
and The Oregon Public Utility 
Commission.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.

7. Portland General Electric Co.
[Docket No. ER93-462-Q001 
March 24,1993.

Take notice that on March 19,1993, 
Portland General Electric Company 
(PGE) tendered for filing service 
agreements under FERC Electric Tariff, 
Original Volume No. 1 (PGE—11) with 
Public Utility District No. 1 of Chelan 
County (Chelan) and City of Vernon 
(Vemon). Copies of this agreement have 
been served on the parties included in 
the distribution list defined in the filing 
letter.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
8. New England Power Co.
[Docket No. ER 93-461-000)
March 24,1993.

Take notice that New England Power 
Company, on March 19,1993, tendered 
for filing an amendment to its FERC 
Rate Schedule No. 323. According to 
NEP, the amendment reflects changes in 
the rate schedule required by the 
settlement in Docket No. ER92-113- 
000.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
9. Consolidated Edison Co. of New 
York, Inc.
[Docket No. ER93-254-OOOJ 
March 24,1993.

Take notice that on March 19,1993, 
Consolidated Edison Company of New 
York, Inc. (Con Edison), in response to 
a deficiency letter herein, tendered for 
filing additional information relative to 
an agreement to provide transmission 
and interconnection service to Long 
Island Lighting Company (LILCQ).

Con Edison states that a copy of this 
filing has been served by mail upon 
LILCO and the parties to Docket No. 
ER93—254—000.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
10. New England Power Service Co. 
[Docket No. ER93-348-OOOI
March 24» 1993.

Take notice that on March 3,1993, 
New England Power Service Company 
(NEP) tendered for filing an amendment 
to its January 29,1993 filing filed in the 
above-referenced docket.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.

11. Western Resources, Inc.
[Docket No. ER93-457-OOQ]
March 24 ,1993 .

Take notice that on March 17,1993, 
Western Resources, Inc. (Western 
Resources) tendered far filing a Notice 
of Cancellation of Supplement 9 and 
Supplement 1 to Supplement 9 to Rate 
Schedule FPC No. 72.

Comment d a te: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
12. Caroima Power & Light Co.
[Docket No. ER93—460-000]
March 24 ,1993.

Take notice that on March 18,1993, 
Carolina Power & Light Company 
(CP&L) tendered for filing with the 
Commission the change outlined below 
to its agreement with Jones-Qnslow 
EMC.

1. Jones Onslow EMC—Dawson Cabin 
155 kV  POD—Installation of a new 
point of delivery including special 
provisions for purchasing facilities for 
metering pulse information.

The Company requests that this 
supplement be madia effective June 1, 
1993.

A copy of this filing has been sent to 
the affected party, the North Carolina 
Utilities Commission, and the South 
Carolina Public Service Commission

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
13. Orange and Rockland Utilites, Inc. 
[Docket No. ER 93-328-000]
March 24 ,1993 .

Take notice that on March 18,1993, 
Orange and Rockland Utilities, Inc. 
tendered far filing an amendment to its 
January 14,1993, filing in this docket.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
14. Midwest Power Systems, Inc.
[Docket No. ER 93-373-000]
March 24,1993.

Take notice that on March 17,1993, 
Midwest Power Systems, Inc. (Midwest) 
tendered for filing Amendment in the 
above-referenced docket. Midwest states 
that this filing provides additional cost 
support.

Midwest states that copies of this 
filing have been served upon the Iowa 
Utilities Board and the Cites of Breda, 
Iowa.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
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■ 5. Century Power Corp. 
locket No. ER93-466-000] 
larch 24,1993.
I  Take notice that on March 19,1993 
■ Century Power Corporation (Century),
■ in connection with its proposed sale of 
la 41.8% ownership interest in San Juan 
■ Jnit 3 to Southern California Public 
l o w e r  Authority (SCPPA), filed an 
Assignment and Assumption Agreement 
Assigning its power sale agreement with 
Kan Diego Gas & Electric Company (Sian 
|Diego) dated December 17,1990 (FERC 
Rate Schedule No. 12) to SCPPA.

■ Century requests that the Assignment 
■ and Assumption Agreement be made 
¡effective as of the closing date of the 
■ sale of Century's 41.8% interest in the 
unit.
| Century requests waiver of the 60 day 
¡notice requirement to permit the 
Commission to act upon the filing by 
¡April 23,1993, but if such waiver is not 
[granted, it requests that the Commission 
[act no later than May 24,1993*.
I Comment date: April 7, 1993, in 
[accordance with Standard Paragraph E 
[at the end of this notice.

[ 16. Century Power Corp.
[[Docket No. ER93-467-000)
[March 24,1993.

[ Take notice that on March 19,1993, 
Century Power Corporation (Century) ,

[in connection with the proposed sale of 
[ a 41.8% ownership interest m San Juan 
¡Unit 3 to Southern California Public 
[Power Authority (SCPPA), filed (1) an 
[Assignment and Assumption Agreement 
| assigning its power sale agreement with 
[ the Cities of Azusa and Colton,
California (the Cities) dated July 17,
1991 (FERC Rate Schedule No. 13) to 
SCPPA and (2) a notice of cancellation 
of the power sale agreement as a rate 
schedule. Century requests that the 
Assignment and Assumption Agreement 

I and notice of cancellation be made 
effective as of the closing date of the 
sale of Century 's 41.8% interest in the 
unit. The power sale agreement is 
cancelled as a rate schedule because 
SCPPA is a municipal joint powers 
agency of the State of California not 
subject to wholesale rate regulation 
under the Federal Power Act.

Century requests waiver of the 60 day 
notice requirement to permit the 
Commission, to act upon the filing, by 
April 23,1993, but if such waiver is not 
dented, it requests that the Commission 
act no later than May 24,1993.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.

17. The Connecticut Light and Power 
Co. and Public Service Co. of New 
Hampshire
[Docket No. ER92-523-000}
March 24,1993.

Take notice that on March 19,1993, 
Northeast Utilities Service Company 
(NUSCO), on behalf of the Connecticut 
Light and Power Company (CLAP) mid 
Public Service Company of New 
Hampshire (PSNH), submitted an 
Addendum to a Short Term Agreement 
with New York Power Authority 
(NYPA).

NUSCO states that copies of its 
submission have been mailed or 
delivered* to New York Power Authority.

Comment date: April 7,1993, in 
accordance with: Standard Paragraph E 
at the end of this notice.
18. Wisconsin Power & Light Co.
[Docket No. ER 93-432-000]
March 24,1993.

Take notice that on March 8,1993, 
Wisconsin Power & Light Company 
(WP&L) tendered for filing a Notice of 
Cancellation of Rate Schedule FPC No. 
117.

Comment d ate: April 7,1993, in 
accordance with Standard1 Paragraph E 
at the end o f this notice.
19. Tucson Electric Power Co. and 
Century Power Corp.
[Docket No. ER 93-469-000]
March 24,1993.

Take notice that on March 19,1993, 
Tucson Electric Power Company 
(Tucson) and Century Power 
Corporation (Century) filed an 
Assignment and Amendment No. 1 to 
the Assumption Agreement and an 
Assignment and Amendment No. 1 to 
the Amended and Restated 
Interconnection Agreement. Under these 
agreements, Tucson provides step-up 
transformation, transmission, exchange 
and ancillary services to Century far 
power produced at San Juan Unit 3 and 
Century provides certain reciprocal 
services to Tucson. Century has agreed 
to sell a 41.8% ownership interest in the 
unit to Southern California Public 
Power Authority (SCPPA), and the filed 
assignments and amendment» transfer 
to SCPPA rights to service under the 
agreements. The assignments and 
amendments are to become effective 
upon the closing of the sale of the 
interest in the unit. Tucson and Century 
request waiver of the 60-day notice 
requirement to permit the Commission 
to act upon the filing no later than April
23,1993.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the mid of this notice.

20. Kansas Gas and Electric Co.
[Docket Noi ER93-430-000)
March 24,1993 .

Take notice that on March 8,1993, 
Kansas Gas and Electric Company 
(KG&E) tendered for filing a Notice of 
Cancellation of Supplement No. 5 to 
FERC Rate Schedule No. 182.

KG&E states that copies of the Notice 
of Cancellation have been served upon 
the: City of Girard and the Kansas 
Corporation Commission.

Comment date: April 7,1993, in 
accordance with Standard Paragraph E 
at the: mid of this notice.
2 t. The Washington Water Power Co 
[Docket No. ER93-345-OOOI 
March 24 ,1993.

Take notice that on March 9,1993, 
The Washington Water Power Company 
(WWP), tendered foi^filing with the 
Federal Energy Regulatory Commission 
pursuant to 18 CFR 35.11 an 
Amendment 1 to its filing of the Use of 
Facilities Agreement (WWP Contract 
No. WP-PS93-4903); between The 
Washington Water Power Company and 
Modem Electric Company (Modem), 
WWP states that this Amendment 1 
provides additional cost support for the 
Fourth and Herald Substation use of 
facilities charges. This information was 
requested by Commission staff.

A copy of the filing was served upon 
Modem.

Com m ent date: April 7 ,1993, in 
accordance with Standard Paragraph E 
at the end of this notice.
Standard Paragraphs:

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Allsuch motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make  ̂
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
in fection ,
Lois D. CashoM,
Secretary.
[FR Doc. 9 3 -7194  Filed 3 -2 9 -9 3 ; 8:45 am] 
BJLUNO CODE S717-01-M
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[Docket No. RS92-46-000]

Pacific Gas Transmission Co.; 
Settlement Conference

March 24,1993.
_ Notice is hereby given that a 
settlement conference will be convened 
in the above-captioned restructuring 
proceeding at 10 a.m on Wednesday, 
March 31,1993. The conference will be 
held at the offices of the Federal Energy 
Regulatory Commission (Commission), 
810 North Capitol Street, NE., 
Washington, DC, in a hearing room to be 
designated.

The purpose of the conference is to 
address, with the Commission Staff and 
the intervenors in this proceeding, a 
proposed Offer of Settlement to resolve 
certain issues related to the Order No. 
636 Compliance Filing of Pacific Gas 
Transmission Company filed with the 
Commission on December 1,1992.

All parties are invited to attend. 
Attendance at the conference, however, 
will not confer party status. For 
additional information, interested 
persons may call Marilyn L. Rand at 
(202) 208-0327 or John Robinson at 
(202) 208-0691.
Lois D. Cashell,
Secretary.
[FR Doc. 93-7290 Filed 3-29-93; 8:45 am] 
BILLING CODE «717-01-M

[Docket No. RP89-161-028]

ANR Pipeline Co.; Report of Refunds

March 24,1993.
Take notice that on March 2,1993, 

ANR Pipeline Company (ANR) tendered 
for filing with the Federal Energy 
Regulatory Commission (Commission) 
its report of refunds, made in 
compliance with Article n of the 
Stipulation and Agreement dated March
10.1992, and approved by the 
Commission’s August 5,1992 Order 
issued in Docket No. RP89-161-000 et 
al.

ANR states that the report shows that 
ANR refunded $7,436,182.70, including 
interest calculated through December
30.1992, to its jurisdictional customers 
for services performed in November, 
1989 thru November, 1990.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's 
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be 
filed on or before March 31,1993. 
Protests will be considered by the 
Commission in determining die

appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-7195 Filed 3-29-93; 8:45 am] 
BILUNO C O M  «717-01-M

[Docket No. QF93-40-000]

Big Three Industrie«, Inc.; Amendment 
to Filing

March 24,1993.
Oh March 15,1993, Big Three 

Industries, Inc. tendered for filing 
supplemental information in this 
docket.

The supplemental information 
pertains to the ownership structure and 
certain technical aspects of the 
application. No determination has been 
made that the submittal constitutes a 
complete filing.

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests must be filed by 
April 8,1993, and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-7193 Filed 3-29-93; 8:45 am] 
BILUNO C O M  «717-01-M

[Docket No. ER93-459-000]

Century Power Corp.; Notice of Filing

March 24,1993.
Take notice that on March 17,1993, 

Century Power Corporation (Century) 
tendered for filing an executed Service 
Agreement No. 24 under its short-term 
Tariff For Power Sales, FERC Electric 
Tariff, OriginaTVolume No. 1. The other 
party to the service agreement is Louis 
Dreyfus Electric Power, Inc. (Dreyfus).

In order to accommodate Dreyfus’ 
request to purchase capacity and energy 
under Century’s tariff as of May 1,1993, 
Century requests waiver of the 60-day

notice requirement so that the service 
agreement can take effect on that date.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
April 5,1993. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and áre available for public 
inspection.
Lola D. Cashell,
Secretary.
[FR Doc. 93-7196 Filed 3-29-93; 8:45 am] 
BILUNO C O M  «717-01-4«

[Docket No. RP93-77-001]

CNG Transm ission Corp.; Compliance 
Filing

March 24,1993.
Take notice that CNG Transmission 

Corporation (CNG) on March 19,1993 
tendered for filing as part of its FERC 
Gas Tariff, Original Volume No. 1, the 
following tariff sheets, each with a 
proposed effective date of February 1, 
1992:
Substitute Original Sheet No. 240 
Substitute Original Sheet No. 243 
Substitute Original Sheet No. 248 
Substitute First Revised Sheet No. 260B 
Substitute Original Sheet No. 260G

CNG states that the tariff sheets are 
being filed in compliance with the 
Director’s letter order dated March 12, 
1993, which directed CNG to correct 
certain items on the tariff sheets, as 
enumerated in the letter order.

CNG states that copies of the 
transmittal letter and its enclosures have 
been mailed to CNG's jurisdictional 
customers and interested state 
commissions.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure, 18 CFR
385.211. All such protests should be 
filed on or before March 31,1993. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will
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Lot serve to make protestants parties to 
proceeding. Copies of this filing are 

on file with the Commission and are 
available for public inspection. 
lofeD. Cashell,

Secretary.*
(FR Doc 93-7197 Filed 3-29-93; 8:45 ami
gUMO CODE «717-01-*«

[Dock** No. T A 93-1-46-000]

Kentucky Weal Virginia Gaa Co.; 
Proposed Changes In Tariff

March 24,1993.

Take notice that Kentucky West 
Virginia Gas Company (“Kentucky 
West”) on March 19,1993, tendered for 
filing with the Federal Energy 
Regulatory Commission 
(“Commission”) its Forty-Eighth 
Revised Sheet No. 41 to become 
effective on May t ,  1993. The tariff 
sheet implements Kentucky West’s 
annual PGA filing and reflects a 
deferred gas cost adjustment of 
($0.0565) and ($0.0008) current 
adjustment decrease based on an 
average cost of purchased gas effecti ve 
May 1,1993, of $2.1706 per dth.

Kentucky West states that, by its 
filing, or any request or statement made 
therein, it does not waive any rights to 
collect amounts, nor the right to collect 
carrying charges applicable thereto, to 
which it is entitled pursuant to the 
mandate of the United States Court of 
Appeals: for the Fifth Circuit issued on 
March 6» 1986, in Kentucky West 
Virginia Gas Ca. v. FEHQ 780 F.2d 1231 
(5th Cir. 1986), or to which it becomes 
entitled pursuant to any other judicial 
and/or administrative decisions.

Kentucky West states that a copy of its 
filing has been served upon each of its 
jurisdictional customers and interested 
state commissions.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 
§§385.211 and 385.214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). All such motions- of protests 
should be filed on or before April 8,
1993. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings Any person wishing to 
become a party must file & motion to 
intervene. Copies of this filing are on

file with the Commission and am 
available for public inspection.
Lois D. Cs shell,
Secretary.
[FR Doc. 93-7198 Filed 3-29-93; 8:45 am] 
BtLUNQ COOE 9717-01-««

[Docket No. RP93-95-000]

Northwest Pipeline Corp,; Proposed 
Changes In FER C G as Tariff

March 24,1993.
Take notice that on March 19,1993, 

Northwest Pipeline Corporation 
(Northwest) tendered for filing mid 
acceptance the following tariff sheets 
with a proposed effective date of April 
1,1993:
Second Revised Volume No. 1 
Third Substitute Twenty-First Revised Sheet 

No. 10
Original Sheet No. 17 
Sheet No. 18
Second Substitute First Revised' Sheet No. 20 
Original Sheet. No. 24—A 
Original Sheet No, 24-B
First Revised Volume No. 1 -A  
Third Substitute Sixteenth. Revised: Sheet No. 

201
Substitute First Revised Sheet No. 313 
Original Sheet No. 313-A 
Substitute Second Revised Sheet No. 314 
Fourth Revised Sheet No. 32Q>
Original Sheet No. 321 
Sheet No. 322

Northwest states that the purpose of 
this filing is to establish an Account No. 
858 recovery mechanism to allow 
Northwest to receive reimbursement for 
the payment of Account No. 858 charges 
to Pacific Gas Transmission Company 
(1) by establishing Account No. 858 
demand and commodity charges 
applicable to Rate Schedules ODL-1 
and TF-1 deliveries from off-delivery 
points.

Northwest states that copies of the 
filinghas been served upon all parties 
of record in Docket No. RP93-5, e ta l.

Any person desiring; to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 16 CFR 
385.214 and 385.211 of the 
Commission’s Rules and Regulations. 
All such motions or protests should be 
filed on or before March 31,1993.

Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will, 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file withtthe Commission and are

available for public inspection in the 
public reference room.
Lois D. Casheli,
Secretary.
[FR Doc. 93-7199 Filed 3-29-93; 8:45 am] 
B1LUMQ C O M  9717-01-«

[Docket Nos. RP93-5-004 end RP93-6-006]

Northwest Pipeline Corp.; Technical 
Conference

March 24,1993.
Take notice that Commission staff 

will convene a technical conference in 
these proceedings on Thursday, April 1, 
1993, at 10 a.m. The purpose of the 
conference is to review the assumptions 
and projections underlying Northwest 
Pipeline Company’s (Northwest) study 
of cost shifts caused by its proposed 
adoption of straight-fixed-variable (SFV) 
rate design and its proposed method for 
minimizing the effect of such cost shifts.

The conference will take place in a 
room to be designated at the Federal 
Energy Regulatory Commission, 810 
First Street, NE., Washington, DC 20426.

All interested persons are invited to 
attend.
Lois P . Caaheil,
Secretary.
[FR Dbe. 93-7200 Filed 3-29-93; 8:45 am] 
BILLING C O M  «717-01-*«

[Docket No. RP91-202-0Q4]

Paiuto Pipeline Co.; Refund Report

March 24,1993.
Take notice that on December 16, 

1992, PaiutePipeline Company (Paiute) 
filed its report of refunds that were 
made to its jurisdictional transportation 
and storage customers under the terms 
of an offer of Settlement (settlement) 
filed with the Commission on April 22, 
1992, and approved by Commission 
order issued October 9,1992.

Paiute states that on November 20, 
1992, R distributed refunds, including 
interest calculated at the Commission 
approved rates, to its jurisdictional 
transportation and storage customers 
pursuant to the settlement. Paiute states 
that the settlement provides that the 
refund amount would be calculated as 
the excess of the total revenues which 
Paiute actually collected from each 
customer, exclusive of applicable 
surcharge amounts, above the total 
revenues which Paiute would have 
collected from each customer pursuant 
to the base tariff rates established by a  
final Commission order.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulation Commission,
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825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure, 18 CFR
385.211. All such protests should be 
filed on or before March 31,1993. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D . Ca&hell,
Secretary.
[FR Doc. 93-7201 Filed 3-29-93; 8:45 am) 
BILLING CODE «717-01-11

[Docket No. R P 91-119-0041

Raton Gas Transmission Co.; 
Compliance Filing

March 24,1993.
Take notice that on January 27,1993, 

Raton Gas Transmission Company 
(Raton) Submitted-a filing in compliance 
with an order issued by the Commission 
on June 8,1992, in the referenced 
docket.

The Commission’s June 8,1992 order 
directed Raton within 30 days of the 
date of the order to terminate its PGA 
Account No. 191, unrecovered 
purchased gas costs, and refund any 
surplus or direct bill any deficit. Raton 
states that this filing is submitted in 
satisfaction of that requirement.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules and Practice and Procedure 18 
CFR 385.211. All such protests should 
be filed on or before March 31,1993. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-7202 Filed 3-29-93; 8:45 am] 
BILLING CODE «717-01-N

[Docket No. CP93-245-0 00]

Southern Natural Gas Co.; Application

March 24,1993. >
Take notice that on March 11,1993, 

Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham, 
Alabama 35202, filed in Docket No.

CP93—245-000 an application pursuant 
to section 7(b) of the Natural Gas Act, 
and the rules and regulations of the 
Federal Energy Regulatory Commission 
(Commission), seeking authorization to 
abandon certain pipeline, metering, 
regulating and tap facilities, and an 
associated direct sales service, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection.

Southern states that it requests 
authority to abandon approximately 
four miles of 16-inch pipeline and the 
associated tap, metering and regulating 
facilities providing sales service to the 
Point Lookout Hunting dub in East 
Carroll Parish, Louisiana. It is asserted 
that the facilities proposed to be 
abandoned were authorized in Docket 
No. G-296 on October 1942. It is 
maintained that the pipeline is located 
on the Mississippi River and, as a result 
thereof, presents significant 
maintenance problems. Southern also 
requests authorization to abandon 
service to the Point Lookout Hunting 
Club since it is the only customer served 
by the facilities to be abandoned and 
has consented to the abandonment 
because it has switched to propane.

Southern states that the proposed 
abandonment would not affect the 
capacity of Southern's pipeline system 
or require termination of service to any 
other customer.

Upon receipt of such authorization, 
the above-ground metering the 
regulating facilities would be removed 
and junked, while the underground 
pipeline would be filled with water and 
capped, according to Southern

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before April
14,1993, file with the Federal Energy 
Regulatory Commission, Washington,
DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of

Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Southern to appear or 
be represented at the hearing.
Lots D. Cashell,
Secretary.
[FR Doc 93-7203 Filed 3-29-93; 8:45 am]
BILLING CODE 9717-01-M

[Docket No. R P 88-41 -003]

Southwest Gee Corp.; Report of 
Refunds

March 24,1993.
Take notice that on December 1,1992, 

Southwest Gas Corporation (Southwest) 
tendered for filing with the Federal 
Energy Regulatory Commission 
(Commission) its refund report detailing 
refunds made to its customers on 
October 1,1992.

Southwest states that a recent audit of 
its records show two refunds (RP85-13 
refund and 65 TBTU) received from 
Northwest Pipeline Corporation during 
1988 were inadvertently recorded in 
Account No. 253 instead of Account No. 
191. Thus, these two refunds were not 
transferred in 1988 to Paiute Pipeline 
Company, the successor in interest to 
Southwest’s northern Nevada interstate 
transmission system.

Southwest states that in accordance 
with Section 9.8 of the Commission’s 
Gas Tariff that was in effect during the 
time period applicable to the refunds, 
Southwest distributed the refunds to its 
former customers on October 1,1992.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be 
filed on or before March 31,1993. 
Protests will be considered by the 
Commission in determining the 
appropriate action to betaken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are
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■ on file with the Commission and are 
availab le  for public inspection, 
lois D. Cashell,
KecKtary.
J[PR Doc. 93-7204 Filed 3 -2 9 -9 3 ; 8:45 am]
fcjjN G  COM  «717-41-«

[[Docket No. ER92-488-000J 

[Tampa Electric Co.; Filing 

llarch 24,1993.
Take notice that on March 18,1993, 

[lamps Electric Company (Tampa) 
■ tendered for filing a supplement to its 
In itia l filing in the above-referenced 
¡docket.

Any person desiring to be heard or to 
[protest said filing should file a motion 
[to intervene or protest with the Federal 
[Energy Regulatory Commission, 825 
[North Capitol Street, NE., Washington, 
[DC 20426, in accordance with Rules 211 
[and 214 of the Commission’s Rules of 
[practice and Procedure (18 CFR 385.211 
[and 18 CFR 385.214). All such motions 
[or protests should be filed on or before 
[April 5,1993. Protests will be 
[considered by the Commission in 
[determining the appropriate action to be 
[taken, but will not serve to make 
[protestants parties to the proceeding. 
[Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secrefaiy.
[FR Doc. 93-7205 Filed 3 -2 9 -9 3 ; 8:45 am] 
BtlUNO COOE «717-01-«

! [Docket No. R P85-177-104]

Texas Eastern Transm ission Corp.; 
Proposed Changes In FERC Gas Tariff

March 24,1993.
Take notice that Texas Eastern 

i Transmission Corporation ("Texas 
[ Eastern") on March 12,1993 submitted 
| for filing as part of its FERC Gas Tariff, 
Fifth Revised Volume No. 1, six copies 

| each of the following tariff sheets:
Proposed To  Be Effective November 29,1992 

| 3rd Sub Fifteenth Revised Sheet No. 802 
Proposed To  Be Effective January 1 ,1993 
Eighth Revised Sheet No. 426 
Eleventh Revised Sheet No. 427 
Tenth Revised Sheet No. 428 
Fourth Revised Sheet No. 435 
Sixteenth Revised Sheet No. 802 

! Twelfth Revised Sheet No. 804
Texas Eastern states that on October 

[ 28,1992, in Docket No. RP85-177-097, 
Texas Eastern submitted tariff sheets 1) 
to eliminate the GSIRC in compliance

with the Commission's August 31,1992 
"Order Denying Consolidation, Setting 
Termination Date for Gas Inventory 
Charge, and Denying Rehearing", 2) to 
resolve a remaining GSIRC issue and 3), 
as a result of elections made by 
Elizabethtown Gas Company 
("Elizabethtown") to revert back to 
service under Rate Schedules DCQ and 
GS effective November 1,1992, to 
reinstate Rate Schedule GS and to 
reflect such elections by Elizabethtown.

Texas Eastern states that Central 
Illinois Public Service Company 
("O PS"), through a timely election 
dated October 30,1992, requested a 
reversion back to Rate Schedules DCQ 
and GS, effective November 29,1992, 
and a termination date for these service 
agreements of November 1,1993. Texas 
Eastern states that it filed tariff sheets 
with the Commission on December 21, 
1992 in Docket Nos. RP85-177-101 and 
RP93-13-002 to reflect specific portions 
of the election by OPS. The tariff sheet 
filed herewith which is proposed to be 
effective November 29,1992 reflects the 
date of the Service Agreement resulting 
from the election by OPS.

Texas Eastern states that in addition, 
pursuant to section 284.10 of the 
Commission's Regulations and as 
permitted by the Commission’s 
November 25,1992 Order in Docket 
Nos. RP85-177-097, RP85-177-098, 
RP93-13-000, RP93—22—000 and CP90- 
2154-003, Elizabethtown and OPS 
converted from sales entitlements to 
firm Part 284 transportation effective 
January 1,1993. Elizabethtown elected 
to convert approximately 62 percent of 
its total sales entitlements under Rate 
Schedules DCQ and GS to Rate 
Schedule FT-1 with the remaining sales 
entitlements under Rate Schedule GS. 
OPS elected to convert approximately 
30 percent of its sales entitlements 
under Rate Schedule GS to Rate 
Schedule FT-1. The tariff sheets filed 
herewith which are proposed to be 
effective January 1,1993 update the 
Quantity Entitlements in Section 12 of 
the General Terms and Conditions and 
the Index of Purchasers of Texas 
Eastern’s FERC Gas Tariff, Fifth Revised 
No. 1, in accordance with certain of the 
Service Agreements listed in appendix 
A which are being filed March 12,1993 
in a companion filing.

The proposed effective date of the 
tariff sheets is November 29,1992 or 
January 1,1993 as listed above.

Texas Eastern states that copies of the 
filing were served on Texas Eastern’s 
jurisdictional customers and interested 
state commissions.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission,

825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Ride 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be 
filed on or before March 31,1993. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93 -7206  Filed 3 -2 9 -9 3 ; 8:45 am] 
BtLUNQ COM «717-01-«

[Docket No. C P 88-760-0 15]

Transcontinental Gas Pipe Line Corp.; 
Compliance Filing

March 24 ,1993 .
Take notice that Transcontinental Gas 

Pipe Line Corporation (TGPL) tendered 
for filing on March 19,1993 certain 
tariff sheets to its FERC Gas Tariff, Third 
Revised Volume No. 1 and Original 
Volume No. 2, which tariff sheets are 
proposed to be effective as indicated in 
Appendix A attached to the filing.

TGPL states the purpose of the instant 
filing is to comply with the 
Commission’s March 4,1993 "Order on 
Rehearing" (March 4 Order) in the 
referenced docket. The March 4 Order 
directed TGPL to file within 15 days 
revised tariff sheets reflecting straight 
fixed-variable rates for TGPL’s Southern 
Expansion (SEP) firm transportation 
sendee effective November 1,1991 in 
lieu of the July 5,1991 effective date 
approved by the Commission’s 
December 6,1991 Order in Docket No. 
CP88-760-008, et al.

TGPL served copies of the instant 
filing to its SEP Customers and 
interested State Commissions. In 
accordance with provisions of Section 
154.16 of the Commission’s Regulations, 
copies of the filing are available for 
public inspection, during regular 
business hours, in a convenient form 
and place at TGPL’s main offices at 2800 
Post Oak Boulevard in Houston, Texas.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure, 18 CFR
385.211. All such protests should be 
filed on or before March 31,1993. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will
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not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashel],
Secretary.
(FR Doc. 93-7207 Filed 3-29-93; 8:45 am] 
BILLING CODE «717-01-11

ENVIRONM ENTAL PR OTECTIO N  
AGENCY

[F R L -4 6 0 8 -5 ]

Agency Information Collection 
Activities Under OMB Review

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: hi compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment The 
ICR describes the nature of tiro 
information collection and its expected 
cost and burden.
DATES: Comments must be submitted on 
or before April 29,1993.

For further information or to obtain a 
copy of this ICR contact Sandy Fanner 
at EPA, (202) 260-2740.
SUPPLEMENTARY INFORMATION:

Office of Solid Waste and Emergency 
Response

Title: Spill Prevention, Control, and 
Countermeasures (SPCC) Plans (EPA 
No. 0328.03; OMB No. 2050-0021).

Abstract: This ICR is a reinstatement 
of an expired collection for Spill 
Prevention, Control, and 
Countermeasures (SPCC) planning 
requirements in support of the Clean 
Water Act at paragraph (1) section 311 

. (j), and described at 40 CFR112. The 
information will be used by the EPA to 
ensure that oil spill prevention planning 
occurs, thereby ensuring compliance 
with the requirements of 40 CFR 112.

Under this ICR, owners or operators of 
affected facilities must; (1) Prepare the 
SPCC plan (40 CFR 112.3 and 112.7), (2) 
maintain the plan and appropriate 
records (40 CFR 112.3 and 112.7(e)) if  
they begin operations or significantly 
modify their facilities during the 
approval period, (3) submit the plan in 
the event of certain discharges of oil (40 
CFR 112,4), (4) revise the plan following 
modification of the facility (40 CFR 
112.5(a)), and (5) conduct a triennial 
review of the SPCC plan (40 CFR 
112(b)).

The SPCC plan should describe: (1) 
Possible equipment failures that could 
lead to a discharge of oil from the 
facility (40 CFR 112.7(b)); (2) the use of 
required preventive measures such as 
appropriate containment and/or 
diversion structures or equipment (40 
CFR 112.7(c)), or if  containment is not 
available, an oil spill contingency plan 
and a written commitment of 
manpower, equipment and materials 
required to expeditiously control and 
remove any harmful quantity of oil 
discharged (40 CFR 112.7(d)); mid (3) a 
discussion of the more detailed 
planning requirements (40 CFR 
112.7(c)).

In addition to these general 
requirements, onshore facilities must 
maintain records of maintenance and 
usage of bypass valves and comparison 
records on past inspections of 
aboveground storage tanks. Offshore 
facilities must maintain written 
procedures for inspecting and testing 
pollution prevention equipment, keep 
records of well shut-in valves, prepare 
written instructions for contractors and 
subcontractors, and maintain records of 
inspection of submarine pipelines.

Currently there are 445,900 facilities 
subject to this regulation, with an 
estimated increase in the regulated 
universe of 9100 facilities per year over 
the next three years. Facility records 
related to compliance must be 
maintained for three years.

Burden Statement: Public reporting 
burden for new facilities subject to this 
collection of information is estimated to 
range between 39.7 and 100.6 hours per 
response, with an average of 43.8 hours 
including time for reviewing the Oil 
Pollution Prevention regulations, 
searching existing data sources, 
gathering and maintaining data, and 
preparing and reviewing the SPCC plan. 
The annual recordkeeping burden for 
existing facilities is estimated to range 
from 5.1 to 14.1 hours per respondeat, 
with an average recordkeeping burden 
of 5.6 hours including time for 
maintaining, reviewing and updating 
the SPCC plan.

Respondents: Owners or operators of 
subject facilities as defined at 40 CFR 
112.

Estimated Number of Respondents: 
9,100 new facilities will be required to 
prepare a plan; an annual average of 
454,900 existing facilities over the next 
three years will be required to maintain 
records and submit amendments as 
needed.

Estimated Number of Responses per 
Respondent: 1.

Estimated Total Annual Burden on 
Respondents: 2,934,200 hours.

Frequency o f Collection: On occasion 
(as described at 40 CFR 112.4).

Send comments regarding the burden 
estimate, or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to; 
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 
Branch (PM-223iO» 40 1 M Street, 
SW., Washington, DC 20460 

and
Ron Minsk, Office of Management and 

Budget, Office of Information and 
Regulatory Affairs, 725 17th S t , NW., 
Washington, DC 20503.
Dated: March 22,1993.

Paul Lapaley,
Director, Regulatory Management Division. 
[FR Doc. 93-7296 Filed 3-29-43; 8:45 am] 
BILUNO CODE S6S0-SS-M

[OPPTS-00132; FR L-4571-6]

Notice of Availability of Pollution 
Prevention Grants and Announcement 
of Financial Assistance Programs 
Eligible for Review

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of Availability of 
Pollution Prevention Grants.

SUMMARY: EPA is  announcing the 
availability of approximately $4.5 
million in FY 93 grant/cooperative 
agreement funds under the Pollution 
Prevention Incentives for States grant 
program. The purpose of this program is 
to support State, Tribal and regional- 
based programs that address the 
reduction or elimination of pollution 
across all environmental media: air, 
land, and water. Grants/cooperative 
agreements will be awarded under the 
authority of the Pollution Prevention 
Act of 1990.
FOR FURTHER INFORMATION CONTACT: EPA 
Regional Pollution Prevention 
Coordinator. Contact names for each 
Regional Office are listed under unit IV. 
SUPPLEMENTARY INFORMATION:

I. Background
Since its inception in 1989, 

approximately $20 million has been 
awarded to 62 State, Tribal, and regional 
organizations under EPA’s multimedia 
pollution prevention grant program. In 
March 1989, EPA awarded 
approximately $4 million to 13 States 
and one regional oiganization. At that 
time, the program was called the Source 
Reduction and Recycling Technical 
Assistance (SRRTA) State grant 
program. In 1990, the program was 
renamed Pollution Prevention
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Incentives for States (PP1S) to 
acknowledge EPA’s increased emphasis 
on multimedia pollution prevention.
EPA awarded approximately $7 million 
to 26 State organizations in May 1990 
under the PPIS program. In October 
1991, $4.5 million was awarded to 16 
State agencies and in October 1992, still 
an additional $3 million was awarded to 
16 State agencies.

In November 1990, the Pollution 
Prevention Act of 1990 (the Act) (Public 
Law 101-508) was enacted, establishing 
as national policy that pollution should 
be prevented or reduced at the source 
whenever feasible. Section 6603 of the 
Act defines source reduction as any 
practice that:

(i) reduces the amount of any 
hazardous substance, pollutant, or 
contaminant entering any waste stream 
or otherwise released into the 
environment (including fugitive 
emissions) prior to recycling, treatment, 
or disposal; and

(ii) reduces thé hazards to public . 
health and the environment associated 
with the release of such substances, 
pollutants, or contaminants.

EPA further defines pollution 
prevention as the use of other practices, 
that reduce or eliminate the creation of 
pollutants through:

- increased efficien cy  in  th e use of 
raw m aterials, en ergy , w ater o r o th er 
resources, or

• protection of natural resources by 
conservation.

Section 6605 of the Act authorizes 
EPA to make matching grants to States 
to promote the use of source reduction 
techniques by businesses. In evaluating 
grant applications, the Act directs EPA 
to consider whether the proposed State 
programs will:

(1) M ake tech n ical assistan ce  
available to  b u sinesses seeking  
inform ation about sou rce red u ction  
opportunities, in clu d in g funding for 
experts to  provide on -site tech n ical 
advice and to  assist in  th e d evelopm ent 
of source red u ction  p lan s.

(2) Target assistan ce to  b usinesses for 
whom lade o f inform ation  is  an  
impedim ent to  sou rce red u ctio n .

(3) Provide train in g in  sou rce  
reduction techn iqu es.

In addition to tnis grant making 
authority, the Act authorizes EPA to 
establish a national source reduction 
clearinghouse, expands EPA’s authority 
to collect data to better track source 
reduction activities, and requires EPA to 
report periodically to Congress on EPA’s 
progress in implementing the Act.

U. Pollution Prevention Strategy
In January 1991, EPA formally 

announced its Pollution Prevention

Strategy, a comprehensive document 
designed to provide guidance and 
direction for incorporating pollution 
prevention within EPA’s existing 
regulatory and non-regulatory programs. 
The Strategy affirms EPA’s belief mat 
pollution prevention can benefit both 
the environment and the economy. The 
Strategy discusses several activities that 
form the basis for implementing EPA’s 
program, induding identifying and 
overcoming obstacles to prevention, 
expanding public partidpation, 
enhancing State capabilities in pollution 
prevention, providing outreach and 
training, ana using the existing 
regulatory framework to provide 
incentives for prevention. The Strategy 
also outlines EPA’s approach to 
facilitating pollution prevention 
initiatives in several sectors. This 
includes EPA’s 33/50 Project for the 
industrial sector. The 33/50 Project 
targets for reduction spedfic high-risk 
chemicals in the industrial sector that 
are reported and tracked in the Toxics 
Release Inventory. The Agency is 
seeking voluntary commitments to 
reduce environmental releases through 
prevention practices. EPA’s goal is to 
release aggregate environmental releases 
of these targeted chemicals by at least 50 
percent by 1995. Other sectors being 
addressed include agriculture, 
transportation, energy, Federal fadlities, 
and consumer.

Consistent with the Act, the Strategy 
includes using State grants to foster 
exchange of information about source 
reduction techniques, to disseminate 
such information to businesses, and to 
provide technical assistance to 
businesses.
in. Availability of FY 93 Funds

With this publication, EPA is 
announcing the availability of 
approximately $4.5 million in grant/ 
cooperative agreement funds for FY 
1993. The Agency is currently in the 
process of pursuing a delegation of grant 
authority to the EPA Regional offices 
which would formally transfer the 
decisionmaking authority and awarding 
process for the PPIS grants to the 
Regions. Apart from this formal 
delegation process, the Regional offices 
will be assuming greater responsibility 
for the 8olidtation of interest, screening 
of proposals and the actual selection o f  
awards. This fifth round of awards will 
represent a more direct and active 
Regional role in determining FY ’93 
awardees. PPIS national guidance will 
be provided to all applicants, along with 
any supplemental guidance the Regions 
may wish to provide. Interested 
applicants should contact their Regional

Pollution Prevention Coordinator for 
more information.

In accordance with the Act, eligible 
applicants for purposes of funding 
under this grant program include the 50 
States, the District of Columbia, the U.S. 
Virgin Islands, and the Commonwealth 
of Puerto Rico, any territory or 
possession of the United States, any 
agency or instrumentality of a State 
including State universities and all 
Federally-recognized Indian tribes. For 
convenience, the term ’’State” in this 
notice refers to all eligible applicants. 
Local governments, private universities,

rivate non-profit entities, private
usinesses, and individuals are not 

eligible. Organizations excluded from 
applying directly are encouraged to 
work with eligible applicants in 
developing proposals that include them 
as participants in the projects. EPA 
strongly encourages this type of 
cooperative arrangement.

1. The Catalogue o f  F ederal D om estic 
A ssistance. The number assigned to the 
PPIS program is 66.900. Organizations 
receiving pollution prevention grant 
funds are required to match Federal 
funds by at least 50 percent. For 
example, the Federal government will 
provide half of the total allowable cost 
of the project, the State half of the total 
allowable cost of the project. A grant 
request for $100,000 would support a 
total allowable project cost of $200,000, 
with the State also providing $100,000. 
State contributions may include dollars 
and/or in-kind goods and services.

2. Eligible activities. In general, the 
purpose of the PPIS grant program is to 
support the establishment and 
expansion of State-, regional-, or local- 
based multimedia pollution prevention

rograms. EPA specifically seeks to
uild State pollution prevention 

capabilities or to test, at the State level, 
innovative pollution prevention 
approaches and methodologies. Funds 
awarded under the PPIS grant program 
must be used to support pollution 
prevention programs that address the 
transfer of potentially harmful 
pollutants across all environmental - 
media: air, water, and land. Programs 
should reflect comprehensive and 
coordinated pollution prevention 
planning and implementation efforts 
State- or region-wide. States might focus 
on, for example:

a. Developing other multimedia 
pollution prevention activities, 
including but not limited to: Providing 
direct technical assistance to businesses; 
collecting and analyzing data to target 
outreach and technical assistance 
opportunities; conducting outreach 
activities; developing measures to 
determine progress in pollution
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prevention; and identifying regulatory 
and nonregulatoiy barriers and 
incentives to pollution prevention and 
developing plans to implement 
solutions, where possible.

b. Institutionalizing multimedia 
pollution prevention as an 
environmental management priority, 
establishing prevention goals, 
developing strategies to meet those 
goals, and integrating the pollution 
prevention ethic within both 
governmental and non-govemmental 
institutions of the State or region.

c. Initiating demonstration projects 
that test and support innovative 
pollution prevention approaches and 
methodologies.

3. N ational eligibility  criteria. 
Proposals accepted for review under 
this program must qualify as pollution 
prevention as defined by section 6603 of 
the Act. In May of 1992, EPA released 
a “Statement of Definition” as the 
formal embodiment of the Agancy’s 
working definition of pollution 
prevention, consistent with the Act and 
the Strategy (see unit VI). Copies of this 
definition are also available through 
your Regional Pollution Prevention 
Coordinator. Grant/cooperative 
agreement applications must address 
the following national criteria in order 
to be eligible to apply for an award.

a. The proposal should seek to build 
State pollution prevention capabilities 
or test, at the State level, innovative 
pollution prevention approaches and 
methodologies.

b. Multimedia opportunities and 
impacts should be identified. A 
multimedia pollution prevention 
program addresses the prevention of 
pollution in and across all 
environmental media (air, land, and 
water) and endeavors to reduce or 
eliminate transfers.

c. Significant needs of the State or 
region should be addressed and areas 
for significant risk reduction are 
targeted and integrated into overall 
pollution prevention goals and 
implementation strategies. Proposals are 
encouraged to address the goals of 
EPA’s Pollution Prevention Strategy and 
to support participation in EPA 
voluntary programs such as Green 
Lights (fosters use of energy-efficient 
lighting) or the 33/50 Program.

d. The pollution prevention activities 
of other programs or organizations in 
the State or region should be integrated 
and leveraged into the proposed 
program, as appropriate. Proposed 
activities augment and complement 
pollution prevention activities already 
underway in the State.

e. Measures of success should be 
identified. There is a reasonable

expectation for significant 
accomplishments in pollution 
prevention and there is an adequate 
system planned for measuring progress 
with environmental and/or 
programmatic indicators.

f. Proposals should also identify plans 
for long-term implementation of a 
multimedia pollution prevention 
program beyond the initial project 
funding period.

4. Program m anagem ent. Awards for 
F Y 1993 funds will be managed through 
the EPA Regional Offices.

5. Contact. Interested applicants are 
requested to contact the appropriate 
EPA Regional Pollution Prevention 
Coordinator listed under unit IV to 
obtain specific instructions and 
guidance for submitting proposals. For 
general information on EPA’s Pollution 
Prevention grant program, contact: Lena 
Hann, Pollution Prevention Division 
(7409), Environmental Protection 
Agency, 401M St., SW., Washington,
DC 20460, (202) 260-2237.

6. Other grant program s. EPA’s 
Pollution Prevention Strategy recognizes 
that there are substantial opportunities 
to promote prevention in the sectors, 
including agriculture, energy, and 
transportation, and commits the Agency 
to work with other Federal agencies to 
develop specific strategies for these 
sectors. To support this goal, EPA has 
established separate pollution 
prevention grant programs to target the 
following sectors with a high potential 
for risk reduction and for significant 
gains in pollution prevention:

a. Agriculture. EPA and the U.S. 
Department of Agriculture are jointly 
administering a State grant program 
focused on sustainable agriculture. The 
program, Agriculture in Concert with 
the Environment (ACE), supports 
initiatives focused on the economic 
implications of sustainable agriculture, 
training, demonstrations of promising 
sustainable farming practices, and 
research on the effect of agricultural 
chemicals on wildlife and fish habitat.

b. Energy. The U.S. Department of 
Energy and EPA are jointly managing a 
State grant program entitled National 
Industrial Competitiveness through 
Efficiency: Energy, Environment, and' 
Economics (MCE3). The goals of the 
NICE3 program are to foster new 
industrial processes and/or equipment 
that can significantly reduce the 
generation of wastes in industry, to 
improve energy efficiency, and to 
enhance the competitiveness of U.S. 
industry.

The a CE and NICE3 grant initiatives 
are funded and managed separately 
from the PPIS grant program discussed 
in this notice. For further information

on these programs, please contact the 
following persons:

ACE: Harry Wells, EPA, (202) 280- 
4472

NICE3: Dave Bassett, EPA, (202) 260- 
2720

c. Indian tribes. Though Indian tribes 
are encouraged to apply for a PPIS grant, 
many may experience difficulty in 
providing the 50 percent match which 
is required. Potential applicants from 
Indian tribes should be aware that as an 
alternative they are eligible to receive 
grants/cooperative agreements under 
EPA’s Multimedia Assistance 
Agreements for Indian Tribes Program. 
The primary purpose of these 
multimedia assistance agreements is to 
directly assist tribes in developing the 
capacity to manage their environmental 
programs. Pursuant to Agency policy, - 
pollution prevention should be the 
strategy of first choice in these 
programs. Only a 5 percent match is 
required in this program. Tribal 
governments shouldcontact the Indian 
Coordinator in the EPA Regional Offices 
for more information.

IV. Regional Pollution Prevention 
Contacts
Mark Mahoney (PAS), US EPA Region 1, 

JFK Federal Bldg Room 2203, Boston, 
MA 02203, (617) 565-1155 

Janet Sapadin (2-PPIB-OPM), US EPA 
Region 2, 26 Federal Plaza, New York, 
NY 10278, (212) 264-1925 

Kathy Libertz (3ES43), US EPA Region 
3,841 Chestnut Bldg, Philadelphia, 
PA 19107, (215) 597-0765 

Carol Monell, US EPA Region 4,345 
Courtland St., NE, Atlanta, GA 30365, 
(404) 347-7109

Cathy Allen, US EPA Region 5, 77 West 
Jackson Blvd., Chicago, EL 60804— 
3590, (312) 353-3387 

Dick Watkins (6M-PP), US EPA Region 
6,1445 Ross Ave. 12th Floor, Suite 
1200 Dallas, TX 75202, (214) 655- 
6580

Steve Wurtz, US EPA Region 7,726 
Minnesota Ave., Kansas City, KS 
66101, (913) 551-7315 

Sharon Childs (8PM-SIPO), US EPA 
Region 8 ,999  18th St., Suite 500, 
Denver, CO 80202-2405, (303) 293- 
1471

Jesse Baskir/Hilary Lauer (HlB), US 
EPA Region 9, 75 Hawthorne Ave., 
San Francisco, CA 94105, (415) 744- 
2190, (415) 744-2189 

Robyn Meeker, US EPA Region 10,1200 
Sixth Ave., Seattle, WA 98101 (206) 
553-8579

V. Media State Grants
In November of 1992, in support of 

both the Act and the Strategy and to 
further integrate pollution prevention
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into the Agency’s existing regulatory 
programs, EPA released a Guidance for 
the Integration of Pollution Prevention 
into Media State Grants. The Agency* 
wide pollution prevention Guidance, 
beginning with the F Y 1994 State grants 
cycle has four goals:

1. Promoting pollution prevention in 
State programs supported through

I Federal grants by establishing National 
Principles to guide workplans 
negotiated between Regional Offices and 
States.

2. Ensuring that pant requirements as 
interpreted by EPA/Stata workplans are 
flexible enough to support innovative 
State pollution prevention activities..

S. Establishing a simple accounting 
process to share information on 
successful State projects, and identify 
statutory or other barriers to funding 
State proposals.

4. Building sustained State capacity in 
pollution prevention to the extent 
consistent with statutory grant 
requirements.

The new Guidance is designed Ur help 
integrate pollution prevention into the 
Agency's activities as required by the 
Act hr other words, it will now be 
possible, as a result of this guidance to 
use traditional media State grants to 
support pollution prevention purposes. 
By emphasizing flexibility, the 
Guidance complements other Agency 
efforts to build a productive 
environmental management system in 
partnership with the States, and 
improve coordination with existing 
State pollution prevention programs.

ÉPÀ’s FY 1994 grant programs, in 
conjunction with the States, should 
build on the Agency's many successful 
pollution prevention efforts to explicitly 
promote pollution prevention in State 
workplans (also called agreements!.
This Guidance will be incorporated into 
the annual Agency Operating Guidance 
as well as program-specific Guidance 
developed in conjunction with the 
State/EPA Operations Committee. 
Program Guidance, intended to tail nr 
the Agency-wide commitment to each 
grant program, will be applied by EPÀ 
Regional offices ami States in the 
development of grant-assisted work, hi 
general, the Guidance applies to all of 
the Agency's media-specific State grant 
programs.

For further information, or for a copy 
of thè Guidance, contact the Pollution 
Prevention Policy Staff in the nffira &f 
the Administrator, at (2021260-0621.
VI. Definition of Pollution Prevention

EPA's "Statement of Definition’* as 
released in May of 1992 follows:

The following EPA "Statem ent of 
Definition” is a formal embodiment of what

has been the Agency’s working definition of 
pollution prevention, and is consistent with 
the Pollution Prevention A ct o f 1990 and the 
Agency's 1991 Pollution Prevention Strategy. 
It makes clear that prevention is our first 
priority within an environmental 
management hierarchy that includes: t )  
prevention, 2) recycling, 3) treatm ent, and 4) 
disposal or release.

W hile it is subject to  further refinement, 
this definition should provide a  common 
reference point for aR ofu s. As you review  
and apply the definition in your w ork, please 
keep the following paints in m ind:

• A» always, whether the pollution 
prevention option i t  selected in anygiven  
situation w ill depend on the requirements of 
applicable law, the lewd of risk reduction  
that can be achieved, and the coet- 
effectiveness of that option.

• Accordingly, the hierarchy should be 
viewed as establishing a set of preferences, 
rather than an absolute judgment that 
prevention is always the most desirable 
option. The hierarchy is applied to m any 
different kinds of circum stances that w ill 
require judgment calls.

• Drawing an absolute line between 
prevention and recycling can be difficult 
"Prevention” includes what is commonly 
called "in-process recycling” , bait not "out-of 
process recycling.” Recycling conducted in  
an environmentally sound manner shares 
many o f the advantages o f prevention, e g  
energy and resource conservation, and 
reducing the need for end-of-pipe treatment 
or waste containm ent

As EPA looks at the "b%  picture” in setting 
strategic directions for the decade ahead, it 
is clear that prevention is key to  solving the 
problems that all our media programs face, 
including the increasing cost of treatm ent 
and cleanup. In the common-sense words of 
Benjamin Franklin, "an  ounce o f prevention 
is worth a pound of cure.“

Please use the Statement of Definition of 
Pollution Prevention in all of your EPA 
activities.
POLLUTION PREVENTION: EPA 
STATEMENT O F DEFINITION

(pursuant to the Pollution Prevention 
A ct o f  1930 an d  th e Pollution  
Prevention Strategy}

Under the Pollution Prevention Act o f  
1990, Congress established a  national policy 
that:

• pollution should be prevented or reduced 
at the source whenever feasible;

• pollution that cannot be prevented 
should be recycled in an environmentally 
safe manner whenever feasible;

• pollution that cannot be prevented or 
recycled should be treated in an 
environmentally safe manner whenever 
feasible; and

• dispoeal or other release into the 
environment should be employed only as a  
last resort and should be conducted in an 
environmentally safe manner.

Pollution prevention means "source 
reduction”, as defined under the Pollution 
Prevention A ct, and other practices that 
reduce or elim inate the creation of pollutants 
through:

• increased efficiency in the use of raw  
m aterials, energy, w ater or other resources, or

-  protection of natural resources by 
conservation.

The Pollution. Prevention A ct defines 
"source reduction”  to mean any practice 
which:

- reduces the amount of any hazardous 
substance, pollutant or contaminant entering 
any waste stream or otherw ise released into 
the environm ent (including fugitive 
emissions) prior to  recycling, treatm ent, o r 
disposal; and

- reduces the hazards to public health and 
the environment associated with the release 
o f such substances, pollutants or 
contam inants.

The term  includes: equipment or 
technology m odifications, process o r 
procedure m odifications, reformulation or 
redesign of products, substitution of raw  
m aterials, and improvements in 
housekeeping, m aintenance, training., or 
inventory control.

Under the Pollution Prevention A ct, 
recycling energy recovery, treatm ent, and 
disposal are not included within the 
definition of pollution prevention. Some 
practices commonly described as "In  process 
recycling”  may qualify as pollution 
prevention. Recycling that is  conducted in an 
environm entally sound manner shares many 
of the advantages of prevention -  it can  
reduce the need for treatm ent or disposal, 
and conserve energy and resources.

Pollution prevention approaches can be 
applied to all pollution-generating activity: 
including energy, agriculture, Federal, 
consumer as well as industrial sectors. The 
impairment o f wetlands, ground water 
sources, and other critical resources 
constitutes pollution, and prevention 
practices may be essential for preserving 
these resources. These practices may inrhMfe 
conservation techniques and changes in  
management practices to prevent harm to 
sensitive ecosystem s. Pollution prevention 
does not include practices that create new 
risks of concern.

In foe agricultural sector, pollution 
prevention approaches tanchade:

• reducing the use erf w ater and chem ical 
inputs;

• adoption o f less environm entally harmful 
pesticides os cultivation o f crop strains with 
natural resistance to pests; and

-  protection o f sensitive areas.
In the energy sector, pollution prevention: 

can reduce environmental damages from  
extraction, processing transport and 
combustion of fuels. Pollution prevention 
approaches include:

• increasing efficiency hi energy use;
> substituting environmentally benign foal 

sources; and
- design changes that reduce the demand 

for energy.

Dated: March 2 3 ; 1993.
M ark Greenwood,
Director, Office o f Pollution Prevention and 
Toxics.
(FR Doc. 9 3 -7 3 0 2  Filed 3 -2 9 -9 3 ; &4S am)
BILLING CODE 6S60-50-F
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[OPPTS-400079; FR L-4574-7]

Emergency Planning and Community 
Right-to-Know Act, Section 313 
Enforcement Program; Notice of 
Availability of Financial Assistance 
Program

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of availability.

SUMMARY: EPA's Office of Compliance 
Monitoring is announcing the 
availability of $95,000 in funds for two 
cooperative agreements under the 
EPCRA Section 313 Enforcement 
Program. Funds under this program may 
be used to assist States to establish 
programs to uncover nonreporters and/ 
or inaccurate reporting of Toxic Release 
Inventory (TRI) data submissions and to 
bring enforcement actions to prevent or 
eliminate toxic chemical risks. Eligible 
applicants are the 50 States, the District 
of Columbia, Puerto Rico, the U.S.
Virgin Islands, Guam, America Samoa, 
the Commonwealth of the Northern 
Mariana Islands, the Trust Territories of 
the Pacific Islands, and federally 
recognized Indian tribes. (“States” is 
used in this document to refer to all 
eligible applicants.) Awards to all 
recipients except Indian tribes will be 
made under the authority of section 28 
of the Toxic Substances Control Act 
(TSCA). Awards to federally recognized 
Indian tribes will be made under section 
10 of TSCA. All recipients must provide 
a match of at least 25 percent of the total 
project cost.
DATES: Applicants are requested to send 
five to six page proposals to their 
Regional Section 313 Coordinator by 
April 19,1993.
ADDRESSES: Addresses for the Region 
Section 313 Coordinators are listed 
under SUPPLEMENTARY INFORMATION.
FOR FURTHER INFORMATION CONTACT:
Mary Ellen P. Amtower, Policy and 
Grants Division (EN-342), Office of 
Compliance Monitoring, Environmental 
Protection Agency, 40 1 M St., SW., 
Washington, DC 20460, Telephone (202) 
260-7422.
SUPPLEMENTARY INFORMATION: A detailed 
guidance document is available from the 
following Regional Section 313 
Coordinators.
Regional 313 Coordinators:

Region 1 (Connecticut, Maine, 
Massachusetts, New Hampshire, 
Rhode Island, Vermont), Linda 
Marinilli, Pesticides and Toxics 
Branch (APT 2311), JFK Federal 
Building, Boston, MA 02203, (617) 
565-3230.

Region 2 (New Jersey, New York, Puerto 
Rico, Virgin Islands), Nora Lopez, 
Pesticides and Toxics Branch (MS 
105), 2890 Woodbridge Ave., Edison, 
NJ 08837, (908) 906-6890.

Region 3 (Delaware, District of 
Columbia, Maryland, Pennsylvania, 
Virginia, West Virginia), Mikal 
Shabazz, Toxics and Pesticide Branch 
(3AT31), 841 Chestnut St., Building, 
Philadelphia, PA 19107, (215) 597- 
3659.

Region 4 (Alabama, Florida, Georgia, 
Kentucky, Mississippi, North 
Carolina, South Carolina, Tennessee), 
Carlton Hailey, Pesticide and Toxic 
Substances Branch, 345 Courtland St., 
Atlanta, GA 30365, (404) 347-1033.

Region 5 (Illinois, Indiana, Michigan, 
Minnesota, Ohio, Wisconsin), Robert 
Allen, Pesticide and Toxic Substances 
Branch (5 SPT-7), 77 West Jackson, 
Chicago, IL 60604, (312) 353-5907.

Region 6 (Arkansas, Louisiana, New 
Mexico, Oklahoma, Texas), Warren 
Layne, Pesticides and Toxics Branch 
(6T-PT), 1445 Ross Ave., Dallas, TX 
75202-2733, (214) 655-7244.

Region 7 (Iowa, Kansas, Missouri, 
Nebraska), Jim Hirtz, Congressional 
and Intergovernmental Liaison (C3GL), 
726 Minnesota Ave., Kansas City, KS 
66101, (913) 236-2806.

Region 8 (Colorado, Montana, North 
Dakota, South Dakota, Utah, 
Wyoming), Kathy Atendo, Toxic 
Substances Branch (8 AT-TS), 999 - 
8th S t , Denver, CO 80202-2405, (303) 
293-1735,

Region 9 (Arizona, California, Hawaii, 
Nevada, America Samoa, Guam, 
Northern Mariana Islands, Padfic 
Trust Territories), Pam Tsai,
Pestiddes and Toxics Branch (A -4- 
3), 75 Hawthorne S t , San Francisco, 
CA 94115, (415) 744-1112. .

Region 10 (Alaska, Idaho, Oregon, 
Washington), Phil Wong, Pestiddes 
and Toxic Substances Branch (AT- 
083), 1200 Sixth Ave., Seattle, WA 
98101, (206) 553-4016.
Dated: March 22 ,1993 .

Michael M . Stahl,
Director, Office o f Compliance Monitoring.
[FR Doc. 93-7304  Filed 3 -2 9 -9 3 ; 8:45 am)
BILLING CODE M60-60-F

[OPPTS-59318A; FR L-4579-6]

Certain Chemical; Approval of a Teat 
Marketing Exemption

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces EPA’s 
approval of an application for test

marketing exemption (TME) under 
section 5(h)(1) of the Toxic Substances 
Control A d (TSCA) and 40 CFR 720.38. 
EPA has designated this application as 
TM E-93-8. The test marketing 
conditions are described below. 
EFFECTIVE DATES: March 18,1993.
FOR FURTHER INFORMATION CONTACT: Gail
A. Cooper, New Chemicals Branch, 
Chemical Control Division (TS-794), 
Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency, rm. E -6 1 1 ,40 1 M St. SW., 
Washington, DC 20460, (202) 260-1855. 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to human 
health or the environment. EPA may 
impose restrictions on test marketing 
activities and may modify or revoke a 
test marketing exemption upon receipt 
of new information which casts 
significant doubt on its finding that the 
test marketing activity will not present 
an unreasonable risk of injury.

EPA hereby approves TME-93-8. EPA 
has determined tnat test marketing of 
the new chemical substance described 
below, under the conditions set out in 
the TME application, and for the time 
period and restrictions spedfied below, 
will not present an unreasonable risk of 
injury to human health or the 
environment. Production volume, use, 
and the number of customers must not 
exceed that specified in the application. 
All other conditions and restrictions 
described in the application and in this 
notice must be met.

The following additional restrictions 
apply to TM E-93-8. A bill of lading 
accompanying each shipment must state 
that the use of the substance is restricted 
to that approved in the TME. In 
addition, the applicant shall maintain 
the following records until 5 years after 
the date they are created, and shall 
make them available for inspection or 
copying in accordance with section 11 
ofTSCA:

I f  Records o f the quantity of the
TME substance produced and the date 
of manufacture.

2. Records of dates of the shipments 
to each customer and the quantities 
supplied in each shipment

3. Copies of the bill of lading that 
accompanies each shipment of the TME 
substance.
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T U E - » - »
Date o fR eceip t: January, 25,1993.
N otice o f R eceipt: February 18,1993 

(58 FR 8947).
A pplicant: Confidential.
Chem ical: (G) Modified polyamide.
Use: (G) Polymeric material; open, 

non-dipersive use.
Production Volum e: Confidential.
Number o f Customers: Confidential.
Test M arketing Period: Confidential.
Risk A ssessm ent: EPA identified no 

r ig m fte a n t health or environmental 
concerns for the test market substance. 
Therefore, the test market activities will 
not present any unreasonable risk of 
injury to human health or the 
environment.

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
that comes to its attention cast 
significant doubt on Its finding that the 
test marketing activities will not present 
any unreasonable risk of injury to 
human health or the environment

Dated: March 18 ,1993 .

Charles M. Auer,
Director, Chemical Control Division, Office 
of PolhiUon Prevention and Toxics.
[FR Doc 93-7308 Filed 3-29-93; 8:45 ami 
Btuaia coot one aa r

[OPPTS-42052M; FRL-418G-3J

Testing Consent Agreement 
Development for Tier I Chemical 
Substances; Solicitation for Interested 
Parties

AGENCY: Environmental Protection 
Agency (EPA}.
ACTION: Notice.

SUMMARY: EPA is initiating a testing 
consent agreement development 
program under section 4 of the Toxic 
Substances Control Act (TSCA). To 
allow the Agency to make greater use of 
enforceable consent agreements (EGAs), 
EPA conducted an “open season“ 
initiative and solicited testing consent 
agreement proposals for chemical 
substances or groups of rhamirfllg 
identified by the public, industry, ttm 
Interagency Testing Committee (ITCJ, 
and EPA as being of mutual concern. 
Having reviewed the proposals received, 
EPA is now initiating the formal EGA 
process for some of the rhamtr»! 
substances/groups. This notice serves 
three purposes. First, it identifies and 
gives a tiered priority ranking to those 
chemical substances or categories of 
chemical substances for which EPA h*« 
chosen to pursue ECA negotiations. 
Second, it requests interested parties

who want to monitor or  participate In 
negotiations to develop ECAs for the 
first tier substances to identify 
themselves to EPA. Third, it outlines 
proposed target schedules for die first 
tier o f chemical substances.
DATES: To be designated an “interested 
party“ for the Tier 1 substances, written 
notice must be received by EPA cm or 
before April 29,1993. EPA will contact 
all interested parties who have 
expressed a desire to participate in or 
monitor negotiations In accordance with 
40 CFR 790.22(b)(3) to advise them of 
meeting dates. Tentative meetings dates 
for the Tier 1 substances are set forth in 
Unit IV befow.
ADDRESSES: Submit written request to be 
an “interested party" in triplicate, 
identified by the document control 
number (OPPTS- 42052M) to; TSCA 
Public Docket Office (TS-793), Office of 
Pollution Prevention and Tories, 
Environmental Protection Agency, Rm. 
ET-G102,401 M St., SW.t Washington, 
DC 20460.
FOR FURTHER INFORMATION C O N TACT: 
Susan B. Hazan, Director,
Environmental Assistance Division (TS- 
799k Office of FaUutkm Prevention and 
Toxics, Environmental Protection 
Agency, Rm. R-543B, 401 M S t, SW., 
Washington, DC 20460, (202) 554-1404,

• TDD (202) 554-0551.
SUPPLEMENTARY INFORMATION:

L Background
On July 17,1992, (5? FR 31714, 

document control number QPPTS- 
42052K), EPA established an “open 
season” or period of time for industry 
and others to submit testing consent 
agreement proposals on any substances 
for which toe Agency has not Issued 
final test rules. The Agency offered this 
“open season" because EPA has been 
approached by chemical companies 
interested in negotiating consent 
agreements for substances that are, or 
expected to be, the subject of proposed 
test rules.

EPA’s procedures for requiring the 
testing of chemical substances and 
mixtures under section 4 of TSCA 
include the adoption of ECAs and the 
promulgation of test rules. See 49 CFR 
part 790. ECAs may be adopted where 
timely consensus on a testing program 
can be reached by EPA, affected 
manufacturers or processors, and other 
interested parties. If timely consensus 
cannot be reached or seems unHkefy, 
and the Agency makes certain statutory 
findings under TSCA, then EPA will 
issues test rale under TSCA section 4.

This notice describes the ranking of 
the “open season** proposals received 
and the criteria used to establishing the

ranking liars. Additionally, it requests 
all “interested parties“ who wish to 
monitor or participate in testing 
negotiations for toe Tier I substances, 
listed below, to identify themselves to 
writing to EPA. As per the July 17,1992 
notice, persons who submitted testing 
program proposals axe already 
considered “interested parties" of 
record.

II. Ranking of Testing Proposals

The Agency has received 22 testing 
program proposals for 12 chemical 
substances and 4 chemical categories. 
EPA has evaluated all the proposals 
and, because of toe number received, 
has established three tiers of priorities 
for handling them. The factors 
considered to establishing these tiers 
included: (1) Comparison of the testing 
program proposal with EPA's views 
concerning testing needs; (2) the 
likelihood of success to negotiating an 
ECA; and (3) the Agency’s programmatic 
priorities for action on given chemical 
substances or categories. Further, while 
all the proposals have bear evaluated 
and all but one has been ranked, EPA 
will consider additions or  modifications 
to the proposals in the second and third 
tier of substances before soliciting 
interested parties. EPA is interested to 
further consideration of proposals 
regarding members of the glyddol mid 
its derivatives category beyond those 
already identified to Tier Q below. The 
three tiers and the chemical substances 
under each tier are shown in the 
following table:

Chemical substance CAS No.

1. Tier L Most (actors 
considered favorable to 
proceed to negotiations 
tor ECAs:.

W-MethytpynoHdone
(NMP).

872-50-4

Digtyddyt Ether of 
BispbenoLA

: t®75-64-3

Aryt Phosphates___ ! 115-86-6 
1330-78-5 
25156-23-1 
28108-99-6 
68952-35-2 
68952-33-0 
38638-05-0 
34364-42-8 

i 56803-37-3 
59800-46-3 
1241-94-7 
26967-76-0

Cyclohexane__ ____

2. Tier (L Soma facto« 
considered favorable to 
proceed towards nego
tiating ECAs..

ttCMfit-7

Phenol ___________ 108-95-2
Gfyddyl Methacry

late.
106-91-2
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Chemical substance CAS No.

Silicon-based 
Gtyddyt Ethers.

2530-83-8,
2897-60-1
17963-04-1
7422-62-8
71808-64-5
128-80-7
69156-42-8

a  Tier III. Most (actors 
not considered favor
able to proceed toward 
negotiating ECAs..

Carbon Disulfide 75-15-0

Two additional proposals, on the 
proposed Brominated Flame Retardants 
and the Multi-Chemical Neurotoxicity 
Endpoint Rules, were submitted after 
the formal "open season" closing date. 
Both proposals have been evaluated.
The Brominated Flame Retardants 
proposal has not yet been ranked. The 
proposal submitted regarding the 
Neurotoxicity Endpoint Rule was # 
concluded to have a low likelihood of 
success in negotiating an ECA. This 
conclusion was based on the remote 
likelihood of achieving a consensus on 
the many issues raised in the proposal, 
particularly in developing an agreement 
on an alternative methodology for 
memory and learning, and the judgment 
that any such negotiation would involve 
significant amounts of time and 
resources. Further, the voluntary testing 
proposal restricted the scope of the 
chemical substances to be tested to only 
a subset of the substances in EPA’s 
proposed rule. This decision also 
applies to the separate proposal 
received on Tetrahydrofuran (CAS 
No.109-99-9), which is part of the 
proposed Multi-Chemical Neurotoxicity 
Endpoint Rule. EPA has therefore 
decided to proceed with rulemaking for 
the chemical substances in the Multi- 
Chemical Neurotoxicity Endpoint Rule.
III. Other Substances Subject to 
Voluntary Testing

The following chemical substances 
were the subject of offers to conduct 
voluntary testing through participation 
in the Organization for Economic 
Cooperation and Development (OECD)/ 
Screening Information Data Set (SIDS) 
testing program: 1—Butanol (CAS No.71- 
36-3) Isobutanol (CAS No.78-83-1) 
Di(2-ethylhexyl) Adipate (CAS No.103- 
23-1) Dimethyl Terephthalate (CAS 
No.120-61-6).

The OECD/SIDS program is a 
voluntary international testing effort 
designed to obtain a basic level of test 
data on chemical substances produced 
in the largest quantities worldwide. For 
more information on the OECD/SIDS 
program, refer to "For Further 
Information Contact" in this notice.

EPA has tentatively decided to 
proceed with the OECD/SIDS voluntary 
testing program for the substances listed 
above and has so informed the offerors. 
These substances were all designated for 
priority testing consideration by the 
interagency Testing Committee (ITC) in 
its 28th Report EPA is working with the 
ITC to have it reconsider its' 
designations in light of the OECD/SIDS 
testing offers. If the ITC does not alter 
its’ designations, the Agency will 
proceed with negotiation of ECAs.
IV. Identification of Interested Parties 
for Tier 1 Substances

EPA is soliciting interested parties to 
monitor or participate in testing 
negotiations for the substances listed in 
Tier I. These negotiations will be 
conducted pursuant to the procedures 
described in 40 CFR 790.22. Submitters 
of testing proposals in response to the 
Federal Register notice of July 17,1992 
are already considered interested parties 
and do not have to respond to this 
notice. Additionally, any persons who 
respond to this notice on or before April
29,1993 will be given the status of 
"interested parties" and will be afforded 
opportunities to monitor or participate 
in the negotiation process. These 
"interested parties" will not incur any 
obligations by being so designated.

Negotiations willbe conducted in 
meetings open to the public. The 
negotiation time schedule for each 
chemical will be established at the first 
negotiation meeting. If a consent 
agreement is not established in 
principle within the agreed upon time- 
frame and EPA does not choose to 
extend the negotiation time period, 
negotiations will be terminated and 
testing will be required under á test 
rule.
V. Public Meetings and General 
Schedules for N-Methylpyrrolidone, 
Diglycidyl Ether of Bispnenol A, Aryl 
Phosphates, and Cyclohexane

Public meetings will be held to 
initiate negotiations for the above 
chemical substances at EPA 
headquarters, 401 M S t , SW., 
Washington, DC 20460, from either 9
a.m. to 12 noon or 1 p.m. to 4 p.m., in 
Rm. 101, Northeast Mall. Proposed dates 
for the meetings are sfrpwn in the table 
below. Persons interested in attending 
these meetings should notify Stephanie 
Roan, (202) 260-1105, two weeks before 
the meeting for their specific chemical 
substance. Hie deadline to be 
designated an interested party for all 
Tier I chemical substances is 30 days 
from the publication of this notice. Note 
that the negotiating meeting schedules 
are staggered to accomodate the varying

complexities of the chemical substance 
proposals and to allow sufficient time 
for all parties to reach consensus. EPA 
will use its best effort to send a draft 
consent agreement to each of the 
interested parties approximately three 
weeks before th r  public meeting for 
their particular chemical substance. 
Further, to facilitate attendance at these 
meetings, EPA will contact all interested 
parties who have expressed a desire to 
participate in or monitor negotiations 
and advise them of the exact meeting 
dates and times. The Agency expects to 
reach agreement in principle within 8 
weeks of these public meetings.

The following is a tentative general 
meeting schedule to initiate negotiations 
for the Tier I chemical substances:

Chemical Substance Meeting Date

W-Methytpyrrolidone ------ April 28,1993 (pm  
meeting)

Diglycidyl Ether of May 5,1993 (p.m. meet-
Bisphenol A . •ng)

Aryl Phosphates............ June 2,1993 (pm  meet
ing)

Cyclohexane ................... June 30,1993 (am
meeting)

VI. Future Meetings
Future Federal Register notices will 

announce the solicitation of interested 
parties for the substances in Tiers II and 
III as well as outline the ranking of the 
proposal on the Brominated Flame 
Retardants. EPA's decision to solicit 
interested parties to monitor or 
participate in negotiations for Tier II 
and Tier m proposals will depend on 
the pace of development of ECAs for 
Tier I substances, as well as EPA's 
determination, based on further review 
of the Tier n/m proposals, including 
any additions or modifications received 
prior to April 2,1993, that all or most 
factors continue to be considered 
favorable to proceed to negotiations.
Dated: March 16,1993.
Joseph A. Carre,
Acting Director. Office o f Pollution Prevention 
and Toxics.
(FR  Doc. 93-7307 File d 3 -2 9 -9 3 ; 8:45 am] 

BIUJNO CODE 6560-60-F

(OPPTS-59321; FRL-4579-4]

Certain Chemicals; Approval of a test 
Marketing Exemption

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice. ______ ______

SUMMARY: This notice announces EPA’s 
approval of an application for test 
marketing exemption (TME) under 
section 5(h)(1) of the Toxic Substances
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Control Act (TSCA) and 40 CFR 720.38. 
EPA has designated this application as 
TME-93-12. The test marketing 
conditions are described below. 
e ffe c tiv e  d a t e : March 22,1993. 
for f u r th e r  in fo r m a tio n  c o n t a c t :
Laura A. Stalter, New Chemicals 
Branch, Chemical Control Division (TS~ 
794), Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency, Rm. E -611 ,401M St. SW„ 
Washington, DC 20460, (202) 260-0028. 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to health or 
the environment. EPA may imposé 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activity will not present an 
unreasonable risk of injury.

EPA hereby approves TME-93-12.
EPA has determined that test marketing 
of the new chemical substance 
described below, under the conditions 
set out in the TME application, and for 
the time period and restrictions 
specified below, will not present an 
unreasonable risk of injury to health or 
the environment. Production volume, 
use, and the number of customers must 
not exceed that specified in the 
application. All other conditions and 
restrictions described in the application 
and in this notice must be met.

Inadvertently, notice of receipt of the 
applications was not published.
Therefore, an opportunity to submit 
comments is being offered at this time. 
The complete nonconfidential 
document is available in the TSCA 
Nonconfidential Information Center 
(NCIC), also known as, TSCA Public 
Docket Office, ET-G102 at the above 
address between 8 a.m. and 4 p.m., 
Monday through Friday, excluding 
holidays. EPA may modify or revoke the 
test marketing exemption if comments 
are received which cast significant 
doubt on its finding that the test 
marketing activities will not present an 
unreasonable risk of injury.

The following additional restrictions 
apply to TME-93-12. A bill of lading 
accompanying each shipment must state 
that the use of the substance is restricted 
to that approved in the TME. In

addition, the applicant shall maintain 
the following records until 5 years after 
the date they are created, and shall 
make them available for inspection or 
copying in accordance with section 11 
of TSCA:

1. Records of the quantity of the 
TME substance produced and the date 
of manufacture.

2. Records of dates of the shipments 
to each customer and the quantities 
supplied in each shipment.

3. Copies of the bill of lading that 
accompanies each shipment of the TME 
substance.

TME-93-12
Date o f  R eceipt: February 23,1993 .
C lose o f  Review  Period: April 9,1993. 

The extended comment period will 
close April 14,1993.

A pplicant: Ausimont USA, Inc.
C hem ical: (G) Polymer of ethylene 

and chlorotrifluoroethylene.
Uses: (S) Media for nitration, 

membranes for electrolytic cells and 
composites.

Production Volum e: Confidential.
Number o f  Customers: Confidential.
Test M arketing Period: 30 days, 

commencing on first day of commercial 
manufacture.

Risk A ssessm ent: EPA identified no 
significant health or environmental 
concerns for the test market substance. 
Therefore, the test market activities will 
not present any unreasonable risk of 
injury to health or the environment.

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
that comes to its attention cast 
significant doubt on its finding that the 
test marketing activities will not present 
any unreasonable risk of injury to health 
or the environment.

Dated: March 2 2 ,1993 .
Charles M. Auer,
Director, Chemical Control Division, Office 
o f Pollution Prevention and Toxics.
[FR Doc. 93-7303  Filed 3 -2 9 -9 3 ; 8:45 am]
BI LUNG CODE «MO-SO-F

[OPFTS-59320; FRL-4575-7]

Certain Chemicals; Approval of a Test 
Marketing Exemption

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces EPA’s 
approval of an application for test 
marketing exemption (TME) under 
section 5(h)(1) of thè Toxic Substances 
Control Act (TSCA) and 40 CFR 720.38.

EPA has designated this application as 
TM E-93-11. The test marketing 
conditions are described below. 
EFFECTIVE DATES: March 22,1993. 
Written comments will be received until 
April 14,1993.
ADDRESSES: Written comments, 
identified by the document control 
number "[OPPTS-59320]” and the 
specific TME number “[TME-93-11]” 
should be sent to: Document Control 
Officer (TS-790), Confidential Data 
Branch, Information Management 
Division, Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, Rm. E -201 ,401 M St., SW., 
Washington, DC 20460, (202) 382-3532. 
FOR FURTHER INFORMATION CONTACT: 
Darlene Jones, New Chemicals Branch, 
Chemical Control Division (TS-794), 
Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency,Rm. E -6 1 1 ,4 0 1 M St. SW., 
Washington, DC 20460, (202) 382-2279. 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to human 
health or the environment. EPA may 
impose restrictions on test marketing 
activities and may modify or revoke a 
test marketing exemption upon receipt 
of new information which casts 
significant doubt on its finding that the 
test marketing activity will not present 
an unreasonable risk of injury.

EPA hereby approves TME-93-11. 
EPA has determined that test marketing 
of the new chemical substance 
described below, under the conditions 
set out in the TME application, and for 
the time period and restrictions 
specified below, will not present an 
unreasonable risk of injury to human 
health or the environment. Production 
volume, use, and the number of 
customers must not exceed that 
specified in the application. All other 
conditions and restrictions described in 
the application and in this notice must 
be met.

Inadvertently, notice of receipt of the 
application was not published. 
Therefore, an opportunity to submit 
comments is being offered at this time. 
The complete nonconfidential 
document is available in the TSCA 
Docket Office, ET-G102 at the above 
address between 8 a.m. and 4 p.m., 
Monday through Friday, excluding legal
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holidays. EPA may modify or revoke the 
test marketing exemption if comments 
are received which cast significant 
doubt on its finding that the test 
marketing activities will not present an 
unreasonable risk of injury.

The following additional restrictions 
apply to TM E-93-11. A bill of lading 
accompanying each shipment must state 
that the use of the substance is restricted 
to that approved in the TME. hi 
addition, the Company shall maintain 
the following records until 5 years after 
the date they are created, and shall 
make them available for inspection or 
copying in accordance with section 11 
ofTSCA:

1. The applicant must maintain 
records of the quantity of the TME 
substance produced and the date of 
manufacture.

2. The applicant must maintain 
records of dates of the shipments to 
each customer and the quantities 
supplied in each shipment.

3. The applicant must maintain 
copies of the bill of lading that 
accompanies each shipment of the TME 
substance.

T-93-11
Date o f  R eceipt: February 11,1993.
C lose o f  Review  Period: March 27, 

1993. The extended comment period 
will dore April 14,1993.

A pplicant: Confidential.
Chem ical: (G) Toluene diisocyanate 

polyether polyol polymer.
Use: (G) Component in a two 

component polyurethane.
Production Volum e: Confidential
Number o f Custom ers: Confidential.
Test M arketing P eriod: 61 days, 

commencing on first day of commercial 
manufacture.

Risk A ssessm ent: EPA identified no 
significant environmental concerns.
EPA identified potential human health 
concerns for lung toxicity and 
pulmonary sensitization based on data 
on an analogous chemical substance. 
However, die health concerns were 
mitigated by negligible inhalation 
exposures. Therefore, the test market 
activities will not present an 
unreasonable risk of injury to health or 
the environment.

The Agency reserves the right to 
rescind approval or modify the 
conditioiis and restrictions of an 
exemption should any new information 
come to its attention which casts 
significant doubt on its finding that the 
test marketing activities will not present 
an unreasonable risk of injury to health 
or the environment.

Dated: March 2 2 ,1 9 9 3 .
Charles M . Auer,
Director, Chemical Control Division, Office 
o f Pollution Prevention and Toxics.
[FR Doc. 93-7308  Filed 3 -2 9 -9 3 ; 8:45 am)
BtUJNO CODE ssseao-f

F E D E R A L  C O M M U N IC A TIO N S 
C O M M ISSIO N

Network Reliability Council Meeting 

March 2 5 ,1993 .
ACTION: Notice of public meeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, this notice 
advises interested persons of the 
seventh meeting of the Network 
reliability Council (“Council”), which 
will be held at the Federal 
Communications Commission in 
Washington, DC.
OATES: Wednesday, A p ril 14,1993 et 1 
p .m .

ADDRESSES: Federal Communications 
Commission, room 856,1919 M Street, 
NW., Washington, DC 20554.
SUPPLEMENTARY INFORMATION: The 
Council was established by the Federal 
Communications Commission to bring 
together leaders of the 
telecommunications industry and 
telecommunications experts from 
academic and consumer organizations 
to explore and recommend measures 
that would enhance network reliability.

The agenda for the seventh meeting is 
as follows. Final recommendations of 
the Signaling Systems Focus Team, the 
Switching Systems Focus Team, the 
E911 Systems Focus Team and a final 
update of the recommendations of the 
Fiber Systems Focus Team will be 
presented for Council consideration.
The Steering Team will make 
recommendations on the continuity of 
work performed by the Focus Teams 
and the future of tne Council. The 
Council may also address Other issues. 
The Council will adjourn.

Members of the general public may 
attend the meeting. The Federal 
Communications Commission will 
attempt to accommodate as many 
people as possible. However, 
admittance will be limited to the seating 
available. There will be no public oral 
participation, but the public may submit 
written comments to James Keegan, die 
Council's designated Federal Officer, 
before the meeting.

For additional information, contact 
Robert Kimball at (202) 6 3 4-7150.

Federal Communications Commission. 
Donna R . Searcy,
Secretary.
(FR Doc. 93-7228  Filed 3 -2 9 -9 3 ; 8:45 am] 
BtUJNO CODE «712-01-M

[DA 93-326]

Comments invited on Alaske Public 
Safety Mar»

March 2 3 ,1 9 9 3 .
The Commission has received the 

public safety radio communications 
plan for Alaska (Region 2).

In accordance with the Commission's 
Memorandum Opinion and Order in 
General Docket 87-112, Region 2 
consists of the state of Alaska. (General 
Docket No. 87-112 ,3  FCC Red 2113 
(1988)).

In accordance with the Commission’s 
Report and Order in Genera! Docket No. 
87-112 implementing the Public Safety 
National Plan, interested parties may 
file comments on or before April 30, 
1993 and reply comments on or before 
May 17,1993. (See Report and Oder, 
General Docket No. 87-112 ,3  FCC Red 
905 (1987), at paragraph 54.)

Commentera should send an original 
and five copies of comments to the 
Secretary, Federal Communications 
Commission, Washington, DC 20554 
and should clearly identify them as 
submissions to PR Docket 93-81 Alaska- 
Public Safety Region 2.

Questions regarding this public notice 
may be directed to Betty Wool ford. 
Private Radio Bureau, (202) 632-6497 or 
Ray LaFoige, Office of Engineering and 
Technology, (202) 653-8112.
Federal Communications Commission. 
Donna IL Searcy,
Secretary.
[FR Doc. 9 3 -7 2 2 8  Filed 3 -2 9 -9 3 ; 8:45 am! 
BtUJNO co d e  sn t-e t-a i

{DA 93-327]

Comments Invited on Puerto Rico 
Public Safety Plan

March 2 3 ,1993 .
The Commission has received the 

public safety radio communications 
plan for Puerto Rico (Region 47).

In accordance with the Commission's 
Memorandum Opinion and Order in 
General Docket 87-112, Region 47 
consists of the Commonwealth of Puerto 
Rico. (General Docket No. 87-112,3 
FCC Red 2113 (1988)).

In accordance with the Commission’s 
Report and Order in General Docket No. 
87-112 implementing the Public Safety 
National Plan, interested parties may
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[file comments on or before April 30, 
1993 and reply comments on or before 
May 17,1993. (See Report and Order, 
General Docket No. 87-112,3  FCC Red 
905 (1987), at paragraph 54.)

Commenters should send an original 
land five copies of comments to the 
Secretary, Federal Communications 
[Commission, Washington, DC 20554 
and should clearly identify them as 
submissions to PR Docket 92—82 Puerto 
[Rico-Public Safety Region 47.

Questions regarding this public notice 
may be directed to Betty Woolford, 
Private Radio Bureau, (202) 632—6497 or 
Ray LaForge, Office of Engineering and 
Technology, (202) 653-8112.
Federal Communications Commission.
Donna R . Searcy,
Secretary.
[FR Doc. 93-7229 Filed 3 -2 9 -9 3 ; 8:45 ami
BILUNG CODE 6712-01-»«

FED ER A L  E M E R G E N C Y  
MANAGEMENT A G E N C Y

[FEM A -3096-EM ]

A labam a; N o tic e  o f  a n  E m e r g e n c y  a n d  
R elated  D e te rm in a tio n s

AGENCY: Federal Emergency 
Management Agency (FEMA).
ACTION: Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Alabama 
(FEMA-3096-EM), dated March 15, 
1993, and related determinations. 
EFFECTIVE DATE: March 15,1993.
FOR FURTHER INFORMATION CONTACT: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 15,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Reliefand 
Emergency Assistant Act (42 U.S.C.
5121 et seq.), as follows.

1 have determined that the emergency 
conditions in certain areas of the State of 
Alabama, resulting from severe snowfall and 
other winter storm conditions beginning on 
March 13,1993, and continuing, are of 
sufficient severity and magnitude to warrant 
an emergency declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford A ct"). I, 
therefore, declare that such an emergency 
exists in the State of Alabama.

You are authorized to coordinate all 
emergency relief efforts w hich have the 
purpose of alleviating the hardship and 
suffering caused by the emergency on the

local population, and to provide appropriate 
assistance fen required emergency measures, 
authorized under title V of the Stafford A ct, 
to save lives, protect property and public 
health and safety, ana lessen or avert the 
threat of a catastrophe in the designated 
areas.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford A ct will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. ]. Rolando Sarabia of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of Alabama to have 
been affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emeigency vehicles, in the counties 
of: Autauga, Baldwin, Barbour, Bibb, Blount, 
Bullock, Butler, Calhoun, Chambers, 
Cherokee, Chilton, Choctaw, Clarke, Clay, 
Cleburne, Coffee, Colbert, Conecuh, Coosa, 
Covington, Crenshaw, Cullman, Dale, Dallas, 
Dekalb, Elmore, Excam bia, Etowah, Fayette, 
Franklin, Geneva, Greene, Hale, Henry, 
Houston, Jackson, Jefferson, Lamar, 
Lauderdale, Lawrence, Lee, Limestone, 
Lowndes, Macon, Madison, Marengo,
Marion, Marshall, Mobile, Monroe, 
Montgomery, Morgan, Perry, Pickens, Pike, 
Randolph, Russell, Shelby, St. Clair, Sumter, 
Talladega, Tallapoosa, Tuscaloosa, Walker, 
W ashington, W ilcox, and Winston.

(Catalog of Federal Domestic Assistance 
No. 83.516, Disaster Assistance)
W illiam  C. Tidball,
Acting Director.
IFR Doc. 93-7262  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING CODE 671S-02-M \

[FEM A -3098-EM ]

C o n n e c t ic u t ;  N o tic e  o f  a n  E m e r g e n c y  
a n d  R e la te d  D e te r m in a t io n s

AG EN CY: Federal Emergency 
Management Agency (FEMA).

a c t io n :  N o tic e .

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Connecticut 
(FEMA-3098-EM), dated March 16, 
1993, and related determinations. 
EFFECTIVE D A TE: March 16,1993.
FOR FURTHER INFORMATION CO N TA C T: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEM ENTARY INFORM ATION: Notice is 
hereby given that, in a letter dated 
March 16,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et. seq.), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Connecticut, resulting from severe blizzard 
conditions, high winds, and record snowfalls 
on March 1 3 -1 7 ,1 9 9 3 , are of sufficient 
severity and magnitude to warrant an 
emergency declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford A ct”). 1, 
therefore, declare that such an emergency 
exists in the State of Connecticut

You are authorized under title V of the 
Stafford Act to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Edward A. Thomas 
of the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of Connecticut to have 
been affected adversely by this declared 
emergency:
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Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access cm collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
of: New London, Windham, Tolland, 
Hartford, M iddlesex, New Haven, Fairfield, 
and Litchfield.
(Catalog o f Federal Domestic Assistance No.
83.516, Disaster Assistance]
W illiam C. TidbalL 
Acting Director.
[FR Doc. 83-7264  Filed 3 -2 9 -8 3 ; 8:45 ami
BILLING CODE 871S-02-M

[F E M A -3 1 11 -E M ]

D e la w a re ; N o t ic e  o f  a n  E m e r g e n c y  a n d  
R e la te d  D e te r m in a t io n s

AGENCY: Federal Emergency 
Management Agency (FEMA).
ACTION: Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Delaware 
(FEMA-3111—EM), dated March 18, 
1993, and related determinations. 
EFFECTIVE DATE: March 18,1993.
FOR FURTHER INFORMATION CONTACT: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 18,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 e i s e q as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Delaware resulting from extreme snowfall 
and a w inter storm on March 1 3 -1 7 ,1 9 9 3 , 
are of sufficient severity and magnitude to  
warrant an emergency declaration under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (“the Stafford 
A ct”). 1, therefore, declare that such an 
emergency exists in the State of Delaware.

You are authorized, under title V of the 
Stafford Aict, to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a  period of five (5) days beginning 
cm March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a)* 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Walter Pinson of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of Delaware to have 
been affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads mid 
streets, and mi minor and principal arterial 
roads for emergency vehicles in the counties 
of: Kent, New Castle, and Sussex.
(Catalog o f Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam C. Tidball,
Acting Director.
[FR Doc. 93-7253  Filed 3 -2 9 -9 3 ; 8 :45 am] 
b il u n o  c o d e  sns-es-M

[FEM A-3108-EM ]

D is tr ic t  o f  C o lu m b ia ;  N o tic e  o f  a n  
E m e r g e n c y  a n d  R e la te d  
D e te r m in a t io n s

AGENCY: Federal Emergency 
Management Agency (FEMA).
ACTION: Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the District of Columbia 
(FEMA-3108-EM), dated March 17, 
1993, and related determinations. 
EFFECTIVE DATE: March 17,1993.
FOR FURTHER INFORMATION CONTACT: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 17,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C, 
5121 et seq.), as follows:

I have determined that the emergency 
conditions in the District of Columbia 
resulting from severe snowfall and a winter 
storm on March. 1 3 -1 7 ,1 9 9 3 , are of sufficient 
severity and magnitude to warrant an 
emergency decimation under the Robert T.

Stafford Disaster Relief and Emergency 
Assistance A ct (“the Stafford Act“ ). L 
therefore, declare that such an emergency 
exists in the District of Columbia.

You are authorized, under title V of the 
Stafford A ct, to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency 
access cm collector roads and streets, ami on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Walter Pierson of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the District of Columbia to* have 
been affected adversely by this declared 
emergency:

Assistance ft» required emergency 
measures ft» a  period of five (5) days 
beginning on M arch 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the District 
of Columbia.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam C. Tidball,
Acting Director.
(FR Doc. 93-7256  Filed 3 -2 9 -9 3 ; 8:45 am] 
DILUNG CODE 671S-02-M

[FEM A -982-D R ]

F lo r id a ; A m e n d m e n t t o  N o tic e  o f  a  
M a jo r  D is a s te r  D e c la r a t io n

AGENCY: Federal Emergency 
Management Agency (FEMA).
ACTIO N : N o tic e .

SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Florida. (FEMA-982-DR), dated March
13,1993, and related determinations. 
EFFECTIVE DATE: March 15,1993.
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[FOR FURTHER INFORMATION C O N TA C T: 
Pauline C. Campbell, Disaster 

'Assistance Programs, Federal 
Emergency Management Agency, 
[Washington, DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORM ATION: The notice 

[of a m ajor disaster for the State of 
Florida dated March 13,1993, is hereby 
amended to include the following areas 
among those areas determined to have 
been adversely affected by the 
catastrophe declared a major disaster by 
the President in his declaration of 
March 13,1993:
; The counties of Dixie and Suwannee for 
Individual Assistance and Public Assistance. 
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
Richard W. Krimm,
Depu ty Associate Director, State and Local 
Programs and Support.
1ER Doc 93-7252 Filed 3-29-93; 8:45 am]
KLUNG CODE S71S-02-M

[FEM A-982-DR1

Florida; Major Disaster and Related 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA).
ACTION: Notice.

SUMMARY: This is a notice of the 
Presidential declaration of a major 

; disaster for the State of Florida (FEMA- 
1982-DR), dated March 13,1993, and 
i related determinations.
I EFFECTIVE d a t e : March 13,1993. >
FOR FURTHER INFORMATION C O N TA C T:

! Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 13,1993, the President declared 
a major disaster under the authority of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act (42 
U.S.C. 5121 et seq.), as follows:

I have determined that the damage in 
certain areas of the State of Florida, resulting 
from severe storms, tornadoes, flooding, high 
tides, and high wind on March 1 2 ,1 9 9 3 , and 
continuing is of sufficient severity and 
magnitude to warrant a major disaster 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act 
("the Stafford A ct"). 1, therefore, declare that 
such a major disaster exists in the State of 
Florida.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses.

You are authorized to provide Individual 
Assistance and Public Assistance in the

designated areas. Consistent with the 
requirement that Federal assistance be 
supplemental, any Federal funds provided 
under the Stafford Act for Public Assistance 
will be limited to 75 percent of the total 
eligible costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint David Skarosi of the 
Federal Emergency Management Agency 
to act as the Federal Coordinating 
Officer for this declared disaster.

I do hereby determine the following 
areas of the State of Florida to have been 
affected adversely by this declared 
major disaster:

The counties of Alachua, Citrus, Columbia, 
Dade, Duval, Hamilton, Hendry, Hernando, 
Hillsborough, Lake, Levy, Manatee, Marion, 
Martin, Pasco, Pinellas, Polk, Putnam, 
Sarasota, Taylor, and Volusia for Individual 
Assistance and Public Assistance.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illia m  C . T id b a ll,
Acting Director.
[FR Doc. 93-7251 Filed 3 -2 9 -9 3 ; 8:45 ami 
BtlUNO CODE S71S-0Z-M

[F E M A -3 0 9 7 -E M ]

Georgia; Notice of an Emergency and 
Related Determinations

AG EN CY: Federal Emergency 
Management Agency (FEMA).
A CTIO N : Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Georgia 
(FEMA-3097-EM), dated March 15, 
1993, and related determinations. 
EFFECTIVE D A TE: March 15,1993.
FOR FURTHER INFORMATION C O N TA C T: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEM ENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 15,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq.), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Georgia, resulting from severe snowfall and

a w inter storm on March 1 3 ,1 9 9 3 , and 
continuing, are of sufficient severity and 
magnitude to warrant an emergency 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act 
("the Stafford A ct")* I, therefore, declare that 
such an emergency exists in the State of 
Georgia.

You are authorized under title V of the 
Stafford A ct to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. J. Rolando Sarabia of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of Georgia to have 
been affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
of: Banks, Barrow, Bartow, Carroll, Catoosa, 
Chattooga, Cherokee, Clayton, Cobb, Dade, 
Dawson, DeKalb, Douglas, Elbert, Forsyth, 
Franklin, Fulton, Fannin, Floyd, Gilmer, 
Gordon, Gwinnett, Habersham, Hall, Hart, 
Haralson, Jackson, Lumpkin, Murray, 
Paulding, Pickens, Polk, Rabun, Rockdale, 
Stephens, Towns, Union, W hite, W hitfield, 
and Walker. '

(Catalog of Federal Domestic Assistance 
No. 83.516, D isaster Assistance)
W illiam  C  Tid b a ll,
Acting Director.
[FR Doc. 9 3 -7263  Filed 3 -2 9 -9 3 ; 8:45 am) 
BH.UMO COOC C71S-02-M
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[FEM A-3104-EM ]

Kentucky; Notice of an Emergency and 
Related Determination»

AGENCY: Federal Emergency 
Management Agency (FEMA).
ACTIO N: Notice.

SUMMARY: This is  a notice of the 
Presidential declaration of an 
emergency for the State of Kentucky 
{FEMA-3104—EM), dated March 18, 
1993, and related determinations. 
EFFECTIVE D A TE : March 16,1993.
FOR FURTHER INFORMATION C O N TACT: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington. DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORM ATION: Notice is 
hereby given that, in a letter dated 
March 16,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C 
5121 et seq.), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Kentucky resulting from severe snowfall and 
winter storm conditions on March 1 3 ,1 9 9 3 , 
and continuing, are of sufficient severity and 
magnitude to warrant an emergency 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act 
(“the Stafford A ct“). 1, therefore, declare that 
such an emergency exists in die State of 
Kentucky.

You are authorized, under Title V of h e  
Stafford Act, to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from hinds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent w ith the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. J. Rolando Sarabia of 
the Federal Emergency Management 
Agency to act as the Federal

Coordinating Officer for this declared 
emergency.

1 do hereby determine the following 
areas of the State of Kentucky to have 
been affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on Mandi 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
oh Adair, Barren, Bath, Bell, Bourbon, Boyd, 
Boyle, Bracken, Breathitt, Campbell, Carter, 
Casey, Clark, Clay, Clinton, Cumberland, 
Edmonson, Elliott, Estill, Fayette, Fleming, 
Floyd, Garrard, Greenup, Harlan, Harrison, 
Hart, Jackson, Jessamins, Johnson, Knott, 
Knox, Laurel, Lawrence, Lee, Leslie, Letcher, 
Lewis, Lincoln, Madison, Magoffin, M arlon, 
Martin, Mason, McCreary, Menifee, M erc«1, 
Metcalfe, Monroe, Montgomery, Morgan, 
Nicholas, Owsley, Pendleton, Perry, Pike, 
Powell, Pulaski, Robertson, Rockcastle, 
Rowan, Russell, Scoti, Simpson, Taylor, 
W arren, Washington, Wayne, W hitley, W olfs, 
and Woodford.
(Catalog of Federal Domestic Assistance No.
83.516. Disaster Assistance)
W illiam C T id b all,
Acting Director,
[FR Doc. 93-7260  Filed 3 -2 9 -9 3 ; 6 :45 am) 
BtcuNo cooc cns-esMi

[FEM A -3100-EM ]

Maryland; Notice of an Emergency and 
Related Determinations

AG EN CY: Federal Emergency 
Management Agency (FEMA).
ACTIO N : Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Maryland 
(FEMA-3100-EM), dated March 16, 
1993, and related determinations. 
EFFECTIVE D A TE : March 18,1993.
FOR FURTHER INFORMATION CO N TACT: 
Pauline C  Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORM ATION: Notice is  
hereby given that, in a letter dated 
March 16,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq.)t as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Maryland resulting from severe snowfall and 
winter storm conditions on March 1 3 ,1993 , 
and continuing, are o f sufficient severity and 
magnitude to warrant an emergency 
declaration under the Robert T . Stafford 
Disaster Relief and Emergency Assistance Act 
(“the Stafford Act“). I, therefore, declare that

such an emergency exists In the State of 
Maryland.

You are authorized under title V of the 
Stafford Act to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from fond# 
available for these purposes, such «mPMitts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Walt«: Pierson of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of Maryland to have 
been affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a period of five (5j) days 
beginning on M arch 13 to open critical 
emergency access on collector roads end 
streets, and on m inor and principal arterial 
roads for emergency vehicles in the counties 
oh Allegany, Anne Arundel, Baltimore, 
Calvert, Caroline, Carroll, Cecil, Charles, 
Dorchester, Ftederkk, Garrett, Harford, 
Howard, Kent, Montgomery, Prince George's, 
Queen Anne's, St Mary’s, Somerset, Talbot, 
Washington, W icomico, and W orcester.

(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam C T id b alL  
Acting Director
IFR Doc. 9 3 -7268  Filed 3 -2 9 -9 3 ; 8:45 am]
BULUNO CODE S71S-02-M

[F E M A -3 0 9 9 -E M ]

Maine; Notice of an Emergency and 
Related Determination»

AGENCY: Federal Emergency 
Management Agency (FEMA). 
A CTIO N : Notice. _____________

SUMMARY: This is a notice of the 
Presidential declaration of an
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emergency for the State of Maine 
(FEMA-3Q99-EM), dated March 15, 
19&3» and related determinations. 
EFFECTIVE D A TE: March 15,1993,
FOR f u r t h e r  in f o r m a t io n  c o n t a c t ;  
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Em ergency Management Agency, 
Washington, DC 20472, (202) 646-3600. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 15,1993, the President declared 
an emergency under the authority of the 
Robert T\ Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq.), as follows:

I have determined that the emergency 
conditions in certain areas of the Stale of 
Maine resulting from severe blizzard 
conditions, severe snow fall, coastal flooding,, 
and high winds on March 1 3 ,1 9 9 3 , and 
continuing, are o f sufficient severity and 
magnitude to warrant an emergency 
declaration under the Robert T. Stafford 
Disaster Rebel and Emergency A ssistance A ct 
("the Stafford A ct”). I, therefore, declare that 
such an emergency exists in the State of 
Maine. - *'■ %«'

You are authorized:, under title V of the 
Stafford Act, to coordinate all emergency 
relief efforts, and specifically to  provide 
Federal emergency assistance in the affected 
areas for a period of five (5 ) days beginning, 
on March 13. for opening critical emergency 
access on collector roads and streets, and on 
minor and principaf arterial roads fear 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to  allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and adm inistrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford A ct will' 
be limited to 75 percent of the total eligible 
costs,

The time period prescribed for the 
implementation of section 310(a),
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby gi ven that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12146,1 
hereby appoint Me. Edward A. Thomas 
of the Federal Emergency Management 
Agency to act as the Federal 
Coordinating; Officer for this declared 
emergency.

1 do hereby determine the* following 
areas of the State of Maine to have been 
affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a  period o f five (5) days 
beginning oa March 13 to open critical

emergency access on collector loads and 
streets, and on minor and principal arterial 
roads far emergency w h ich » In the counties 
of: Androscoggin, Aroostook, Cumberland, 
Franklin, Hancock, Kennebec, Knox, Lincoln, 
Oxford, Penobscot, Piscataquis, Sagadahoc, 
Somerset, W aldo, Washington, and York. 
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam  C  TidbaH,
Acting Director.
(FR Doc. 9 3 -7 2 6 5  Filed 3 -2 9 -9 3 ; 8:4 5 am) 
b illin g  c o d e  e ris-ea -u

[F E M A -3 1 G 3 -E M ]

Massachusetts; Notice of an 
Emergency and Related 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA).
A CTIO N : Notice,

SUM MARY; This is a notice of the 
Presidential declaration of an 
emergency for the State of 
Massachusetts (FEMA-3103-EM), dated 
March 16,1993, and related 
determinations.
EFFECTIVE, D A TE: March 16,1993.
FOR  FURTHER INFORMATION CO N TA C T: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency , 
Washington, DC 20472, (2021645-3606. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in e  letter dated 
March 16*, 1993, the President declared 
an emergency under the authority of the 
Robert T, Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 e t  seq.}, as follows:

I have determined that the emergency 
conditions in certain areas of the * 
Commonwealth of M assachusetts resulting 
from severe blizzard conditions, high winds, 
and record snowfall on March 1 3 ,1993 , 
through March 1 7 ,1 9 9 3 , are of sufficient 
severity and magnitude to warrant an 
emergency declaration under the Robert T . 
Stafford Disaster Relief and Emergency 
Assistance A ct (“the Stafford A ct“). I. 
therefore, declare that such an emergency 
exists in, the Commonwealth of 
M assachusetts.

You are authorized under tid e V o f the 
Stafford A ct to coordinate all emergency 
relief effects and specifically to provide 
Federal emergency assistance Is  the affected 
areas for a period of five (5 ) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads far 
emergency vehicles,

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent w ith the requirement diet Federal

assistance be supplemental, any Federal 
funds provided under the Stafford A ct will 
be limited to 75 percent o f the total eligible 
costs.

The time period prescribed for the 
implementation o f section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.SjC. 5153, shell be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Edward A. Thomas 
of the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the Slate o f Massachusetts to 
have been affected adversely by this 
declared emergency:

Assistance for required emergency 
m easures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
of: Barnstable, Berkshire, Bristol Dukes, 
Essex. Franklin, Hampden, Hampshire, 
M iddlesex, Nantucket, Norfolk, Plymouth, 
Suffolk, mid W orcester.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W d lia m  C . T id b a ll,
Acting Director.
(FR Doc. 93 -7 2 6 9  Filed 3 -2 9 -9 3 ; 8:45 ami
BILLING CODE S71S-02-M ^  r

[FEM A-31 O t-EM ]

New Hampshire; Notice of an 
Emergency and Related 
Determinations

AG EN CY: Federal Emergency 
Management Agency (FEMA).
A C TIO N ; Notice.

SUM MARY; This is a notice o f the 
Presidential declaration of an 
emergency for the State of New 
Hampshire (FEMA-3101-EM). dated 
March 16,1993. and related 
determinations.
EFFECTIVE D A TE : March 1 6 ,1 9 9 3 .
FOR FURTHER INFORMATION C O N TA C T; 
Paulin© C. Campbell1, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 26472, (202) 646-3606. 
SUPPLEM ENTARY INFORM ATION: Notice is 
hereby given that, in a letter dated 
March 16,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and
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Emergency Assistance Act (42 U.S.C. 
5121 et seq.) as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
New Hampshire, resulting from severe 
blizzard conditions, high winds, and record 
snowfall on March 1 3 ,1 9 9 3 , through March 
1 7 ,1 9 9 3 , are of sufficient severity and 
magnitude to warrant an emergency 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act 
(“the Stafford A ct”). I, therefore, declare that 
such an emergency exists in the State of New 
Hampshire.

You are authorized under title V of the 
Stafford A ct, to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Edward A. Thomas 
of the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer of this declared 
emergency.

I do hereby determine the following 
areas of the State of New Hampshire to 
have been affected adversely by this 
declared emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
oh Belknap, Carroll, Cheshire, Coos, Grafton, 
Hillsborough, Merrimack, Rockingham, 
Strafford, and Sullivan.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam C. Tidball,
Acting Director.
(FR Doc. 93-7267  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING CODE S71S-02-M

[FEM A -3106-EM ]

New Jersey; Notice of an Emergency 
and Related Determinations

AG EN CY: Federal Emergency 
Management Agency (FEMA).
ACTIO N : Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of New Jersey 
(FEMA-3106—EM), dated March 17, 
1993, and related determinations. 
EFFECTIVE D A TE: March 17,1993.
FOR FURTHER INFORMATION CO N TA C T: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEMENTARY INFORMATION: Notice is  
hereby given that, in a letter dated 
March 17,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq.), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
New Jersey resulting from severe blizzard 
conditions on March 1 3 -1 7 ,1 9 9 3 , are of 
sufficient severity and magnitude to warrant 
an emergency declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act ("the Stafford A ct”). I, 
therefore, declare that such an emergency 
exists in the State of New Jersey.

You are authorized, under title V of the 
Stafford Act, to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a.period of five (5) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Ihor Husar of the 
Federal Emergency Management Agency 
to act as the Federal Coordinating 
Officer for this declared emergency.

I do hereby determine the following 
areas of the State of New Jersey to have 
been affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and - 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
oft Atlantic, Bergen, Burlington, Camden, 
Cape May, Cumberland, Essex, Gloucester, 
Hudson, Hunterdon, M ercer, Middlesex, 
Monmouth, M orris, Ocean, Passaic, Salem, 
Sommerset, Sussex, Union, and Warren. 
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam  C. Tidball,
Acting Director.
(FR Doc. 9 3 -7258  Filed 3 -2 9 -9 3 ; 8:45 am] 
BtLUNQ CODE S71S-02-M

[FEM  A-3107-EM ]

New York; Notice of an Emergency and 
Related Determinations

AG EN CY: Federal Emergency 
Management Agency (FEMA).
ACTIO N : Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of New York 
(FEMA-3107-EM), dated March 17, 
1993, and related determinations. 
EFFECTIVE D A TE: March 17,1993.
FOR FURTHER INFORMATION CO N TACT: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEM ENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 17,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C 
5121 et seq.), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
New York resulting froqr severe blizzard 
conditions on March 1 3 -1 7 ,1 9 9 3 , are of 
sufficient severity and magnitude to warrant 
an emergency declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistant Act ("the Stafford A ct”). I, 
therefore, declare that such an emergency 
exists in the State of New York.

You are authorized, under title V of the 
Stafford A ct, to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for openihg critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds
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available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford A ct w ill 
be limited to 75 percent o f the total eligible 
costs. . ' ■  -■ f ■

The time period prescribed for the 
implementation of section 310(a),
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 ILSjC, 5153« shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148« I  
hereby appoint Mr. Ihor Husar of the 
Federal Emergency Management Agency 
to act as the Federal Coordinating 
Officer for this declared emergency.

1 do hereby determine the following 
areas of the Rato of New York to have 
been affected adversely by this declared 
emergency:

Assistance, for required emergency 
measures for a period o f five (5) days 
beginning on M uch 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads far emergency vehicles in the counties 
of: Albany, Allegany, Bronx, Broome, 
Cattaraugus, Cayuga» Chawtauqua, Chemung, 
Chenango, Clinton, Columbia, Cbrtfand, 
Delaware; Dutchess, Erie, Essex, Franklin, 
Fulton, Genesee, Greene, Hamilton,
Herkimer, Jefferson, Kings, Lewie,
Livingston, Madison, Monroe, Montgomery, 
Nassau, New York, Niagara, Oneida,
Onondaga. Ontario, Orange, (M eans,
Oswego, Otsego, Putnam, Queens,
Rensselaer, Richmond, Rockland, St.
Lawrence, Saratoga, Schenectady, Schoharie, 
Schuyler, Seneca, Steuben, Suffolk, Sullivan, 
Tioga, Tompkins; Ulster, W arren,
Washington, Wayne, W estchester, Wyoming, 
and Yates.
(Catalog of Federal Domestic Assistance No, 
83.51®, Disaster A ssistance)
William C. Tidball,
Acting Director.
[FR Doc. 93-7257 Filed 3 -2 9 -9 3 ; 8 :45 am) 
BIUJNG COOS S71S-Q2-M

[FEHA-WtO-EM)

North Carolina; Notice of an 
Emergency and Refated 
Determination«

AGENCY: Federal Emergency 
Management Agency (FEMA). 
action:  Notice.

Summary: This is a notice of the 
Presidential declaration of an 
emergency for the State of North 
Carolina (FEMA-311Q-EM), dated

March 17,1983, rad related 
determinations.
EFFECTIVE D A TE: M u c h  1 7 ,1 9 9 3 .

FOB FURTHER INFORM ATION C O N TA C T: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Mraagemoit Agency, 
Washington, DC 20472, (202) 646-3606, 
SUPPLEM ENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 17,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster and 
Emergency Assistance Act (42 U.S.G 
5121 etseq .), as follows:

f have determined feat the emergency 
conditions in  certain, areas o f the State of 
North Carofins »su itin g  from severe snowfall 
and a winter storm  on March 1 3 -1 7 .1 9 9 3 , 
are of sufficient severity and magnitude to  
warrant an emergency declaration under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance A ct (“the Stafford 
A ct"). I, therefore, declare that suck an 
emergency exists in the State of North 
Carolina.

You are authorized , under title V o f the 
Stafford A ct, to  coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in  foe affected 
areas for a period o f five (5) days beginning 
on M arch 13  for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to  provide Federal assistant», you 
are hereby authorized ta  allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford A ct will 
be limited to  75  percent of tha total eligible 
costs.

The time period prescribed forth* 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility, and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. J. Rolando Sarabia e l 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of North Carolina to 
have been affected adversely by this 
declared emergency:

Assistance for required emergency 
m easures for® period! of five (5) days 
beginning on March 13 to open critical 
emergency access cm collector roads and 
streets, and on minor and principal arterial

road» for emergency  vehicles in the counties 
of: Wake« Durham, Granville, Person. Vance, 
W arren, Franklin, Alamance, Onmge, 
Guilford, Rockingham;. Catwalk. Davidson, 
Rowan, Davie, Forsyth, Stokes, Alleghany, 
Surry, Yadkin, Avery, Caldwell, W atauga, 
Ashe, W ilkes, Cleveland, Gaston, Lincoln, 
Alexander, Catawba, Iredell, Burke, 
McDowell, M itchell, Rutherford, Buncombe, 
Madison, Yancey, Henderson, Polk, 
Traosyivamay Haywood. Jackson, Swain. 
Cherokee; d a y , Graham, and Macon. 
(Catalog of Federal Domestic Assistance No.
8 3 .516 , Disaster Assistance) 
W fflH unCTidbeti,
Acting Direqtor.
[FR D oc 9 3 -7 2 5 4  Filed 3 -2 3 -9 3 ; 8.45 am] 
MUJNQ coot C71S-0»-tf

[F E M A -3 1 0 5 -E M ]

Pennsylvania; Notice of an Emergency 
and Related Determinations

A G EN C Y: Federal Emergency 
Management Agency (FEMA).
A CTIO N : Notice

SUMMARY: This is a notice of the 
Presidential declaration o f an 
emergency for the State of Pennsylvania 
(FEMA—3105—EM), dated March 16, 
1993, and related determinations.
D ATES; March 16,1993..
FOR FURTHER INFORMATION C O N TA C T: 
Pauline. CL Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEM ENTARY INFORM ATION: Notice is 
hereby given that, in a letter dated 
March 16,1983, the President declared 
an emergency under the authority o f the 
Robert T. Stafford Disaster Relied and 
Emergency Assistance Act (42 U.S.G 
5121 et seq .), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Pennsylvania resulting from severe snowfall 
and winter storm conditions on M arch 13, 
1993, and continuing, are o f sufficient 
severity and magnitude to  warrant an 
emergency declaration under the Robert T. 
Stafford Disaster R elief and Emergency 
Assistance Act (“the Stafford A ct“). Fr 
therefore, declare that such an emergency 
exists in the Stale of Pennsylvania.

You are authorized under tide V of the 
Stafford Act to coordinate all emergency 
relief efforts and specifically to  provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency  
access on collector roads and streets and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses.
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Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford A ct will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Walter Pierson of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of Pennsylvania to 
have been affected adversely by this 
declared emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
of: Adams, Allegheny, Armstrong, Beaver, 
Bedford, Berks, Blair, Bradford, Bucks,
Butler, Cambria, Cameron, Carbon, Centre, 
Chester, Clarion, Clearfield, Clinton, 
Columbia, Crawford, Cumberland, Dauphin 
Delaware, Elk, Erie, Fayette, Forest, Franklin, 
Fulton, Greene, Huntingdon, Indiana, 
Jefferson, Juniata, Lackawanna, Lancaster, 
Lawrence, Lebanon, Leigh, Luzerne, 
Lycoming, McKean, M ercer, Mifflin, Monroe, 
Montgomery, Montour, Northampton, 
Northumberland, Perry, Philadelphia, Pike, 
Potter, Schuylkill, Snyder, Somerset, 
Sullivan, Susquehanna, Tioga, Union, 
Venango, W arren, Washington, Wayne, 
Westmoreland, Wyoming, and York.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam  C. TidbalL 
Acting Director.
[FR Doc. 9 3 -7259  Filed 3 -2 9 -9 3 ; 8:45 am] 
BIUJNG COOE 6718-ttMS

[FEM  A -3 1 Q 2 -E M ]

Rhode Island; Notice of an Emergency 
and Related Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA).
ACTIO N : Notice,

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Rhode Island 
(FEMA-3102-EM), dated Mardi 16, 
1993, and related determinations. 
EFFECTIVE D A TE: March 16,1993.
FOR FURTHER INFORMATION CO N TA C T:

Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
March 16,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C 
5121 et seq .), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Rhode Island, resulting from severe blizzard 
conditions, high winds, and record snowfall 
on March 1 3 ,1 9 9 3 , through March 1 7 ,1 9 9 3 , 
are of sufficient severity and magnitude to 
warrant an emergency declaration under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (“the Stafford 
A ct“). I, therefore, declare that such an 
emergency exists in the State of Rhode 
Island.

You are authorized under title V of the 
Stafford Act to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13, for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from fimds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Edward A. Thomas 
of the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of Rhode Island to 
have been affected adversely by this 
declared emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13, to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
of: Providence, Newport, Kent, Bristol, and 
Washington.

(Catalog of Federal Domestic Assistance No,
83.516, Disaster Assistance)
W illiam  C . Tid b a ll,
Acting Director.
[FR Doc. 9 3 -7268  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING COOE S71S-02-M

[F E M A -3 0 9 5 -E M ]

Tennessee; Notice of an Emergency 
and Related Determinations

AG EN CY: Federal Emergency 
Management Agency (FEMA).
A CTIO N : Notice.

SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Tennessee 
(FEMA-3095-EM), dated March 14, 
1993, and related determinations. 
EFFECTIVE D ATES: March 14,1993.
FOR FURTHER INFORMATION CO N TACT: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-3606. 
SUPPLEM ENTARY INFORM ATION: Notice is 
hereby given that, in a letter dated 
March 14,1993, the President declared 
an emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq  ), as follows:

I have determined that the emergency 
conditions in certain areas of the State of 
Tennessee, resulting from severe snowfall 
and other winter storm conditions beginning 
on March 1 3 ,1 9 9 3 , and continuing, are of 
sufficient severity and magnitude to warrant 
an emergency declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford A ct”). I, 
therefore, declare that such an emergency 
exists in the State of Tennessee.

You are authorized to coordinate all 
emergency relief efforts which have the 
purpose of alleviating the hardship and 
suffering caused by the emergency on the 
local population, and to provide appropriate 
assistance for required emergency measures, 
authorized under title V of the Stafford A ct 
to save lives, protect property and public 
health and safety, and lessen or avert the 
threat of a catastrophe in the designated 
areas.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(e)* 
Priority to Certain Applications for 
Public Facility and Public Housing
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Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. J. Rolando Sarabia of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas o f the State of Tennessee to have 
been affected adversely by this declared 
emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
of: Franklin, Coffee, Cannon, DeKalb, Smith, 
Trousdale, Macon, Clay, Jackson, Putnam, 
White, Warren, Van Burén, Grundy, Marion, 
Sequatchie, Bledsoe, Hamilton, Cumberland, 
Overton, Pickett, Fentress, Rhea, Meigs, 
Bradley, Polk, McMinn, Roane, Morgan,
Scott, Campbell, Anderson, Loudon, Monroe, 
Blount, Knox, Union, Claiborne, Hancock, 
Grainger, Jefferson, Hamblen, Cocke,
Hawkins, Greene, W ashington, Sullivan, 
Unicoi, Carter, and Johnson.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
William C. Tidball,
Acting Director.
(FRDoc. 93-7261 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING CODE STfS-02-M

I  [FEM A-3109-EM ]

I  West Virginia; Notice of an Emergency 
I  and Related Determinations

I  AGENCY: Federal Emergency 
I  Management Agency (FEMA).
I  ACTION: Notice.

I  SUMMARY: This is a notice of the 
I  P resid ential declaration of an 
I  em ergency for the State of West Virginia 
I  (FEM A-3109-EM), dated March 17,
I  1993, and related determinations.
I  e ff e c tiv e  D ATE: March 1 7 ,1 9 9 3 .

I  FOR f u r th e r  in f o r m a t io n  c o n t a c t :
I  Pauline C. Campbell, Disaster 
I Assistance Programs, Federal 
I Emergency Management Agency,
I W ashington, DC 2 0 4 7 2 , (2 0 2 ) 6 4 6 -3 6 0 6 . 
I s u p p le m e n ta r y  in f o r m a t io n : Notice is 
I “®reby given that, in a letter dated 
I M arch 1 7 ,1 9 9 3 , the President declared 
I an emergency under the authority of the 
I Robert T. Stafford Disaster Relief and 
I Em ergency Assistance Act (4 2  U.S.C.
I  5121 et seq.), as follows:

I have determined that the emergency 
I conditions in certain areas of the State of

West Virginia resulting from severe snowfall 
and a winter storm on March 1 3 -1 7 ,1 9 9 3 , 
are of sufficient severity and magnitude to 
warrant an emergency declaration under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act ("the Stafford 
A ct”). 1, therefore, declare that such an 
emergency exists in the State of West 
Virginia.

You are authorized, under title V of the 
Stafford A ct, to coordinate all emergency 
relief efforts and specifically to provide 
Federal emergency assistance in the affected 
areas for a period of five (5) days beginning 
on March 13 for opening critical emergency 
access on collector roads and streets, and on 
minor and principal arterial roads for 
emergency vehicles.

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will 
be limited to 75 percent of the total eligible 
costs.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C 5153, shall be for 
a period not to exceed six months after 
the date of this declaration.

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. Walter Pierson of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency.

I do hereby determine the following 
areas of the State of West Virginia to 
have been affected adversely by this 
declared emergency:

Assistance for required emergency 
measures for a period of five (5) days 
beginning on March 13 to open critical 
emergency access on collector roads and 
streets, and on minor and principal arterial 
roads for emergency vehicles in the counties 
of: Barbour, Berkeley, Boone, Braxton,
Brooke, Cabell, Calhoun, Clay, Doddridge, 
Fayette, Gilmer, Grant, Greenbrier, 
Hampshire, Hancock, Hardy, Harrison, 
Jackson, Jefferson, Kanawha, Lewis, Lincoln, 
Logan, Marion, M arshall, Mason, McDowell, 
M ercer, Mineral, Mingo, Monongalia,
Monroe, Morgan, Nicholas, Ohio, Pendleton, 
Pleasants, Pocahontas, Preston, Putnam, 
Raleigh, Randolph, Ritchie, Roane, Summers, 
Taylor, Tucker* Tyler, Upshur, Wayne, 
W ebster, W etzel, W irt, Wood, and Wyoming. 
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
W illiam  C. Tidball,
Acting Director.
|FR D oc 93-7255  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNO COOE S71S-02-M

FEDER AL MARITIME COMMISSION 
[D ocket N o. 9 3 -0 7 ]

Alternative Dispute Resolution; Interim 
Policy Statement

AG EN CY: Federal Maritime Commission. 
A CTIO N : Notice of interim alternative 
dispute resolution ("ADR”) policy and 
opportunity for comment.

SUMMARY: The Federal Maritime 
Commission ("Commission”) has 
developed an interim policy describing 
how it intends to implement the 
Administrative Disputé Resolution Act 
and the Negotiated Rulemaking Act. The 
Commission's policy is designed to 
encourage the consensual use of ADR 
mechanisms to resolve disputes, in 
appropriate circumstances.
D A TES: Comments are due by May 14, 
1993.
ADDRESSES: Send comments (original 
and 15 copies) to: Joseph C. Polking, 
Secretary, Federal Maritime 
Commission, 800 North Capitol Street, 
NW., Washington, DC 20573-0001,
(202) 523-5725.
FOR FURTHER INFORMATION CO N TA C T: 
Joseph C  Polking, Secretary, Federal 
Maritime Commission, (202) 523-5725. 
SUPPLEM ENTARY INFORM ATION: Public 
Law 101-552, the Administrative 
Dispute Resolution Act ("ADRA”), and 
Public Law 101-648, the Negotiated 
Rulemaking Act ("Reg-Neg”), amend the 
Administrative Procedure Act, 5 U.S.C. 
551 et seq., to authorize and encourage 
administrative agencies to permit the 
voluntary use of consensual ADR 
mechanisms—such as settlement 
negotiations, negotiated rulemaking, 
mediation and arbitration—in order to 
achieve faster and less expensive results 
in agency adjudications, rulemakings, 
contract disputes and other actions.
ADR procedures may not be appropriate 
in every case. Section 5 U.S.C. 572(b) of 
the ADR sets forth situations in which 
the agency shall consider not using 
ADR, including precedent-setting cases, 
those where a formal record is essential, 
and those where maintenance of 
established policies is of special 
importance so that variation among 
individual decisions is not increased.

Reg-Neg is intended as an alternative 
to the traditional rulemaking process, 
under which the agency may establish 
and administer committees under the 
Federal Advisory Committee Act for the 
development of consensus positions 
regarding controversial regulations and 
policies. Reg-Neg establishes several 
criteria for the use of negotiated 
rulemaking, including: (1) There are a 
limited number of identifiable interests;
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(2) these can be adequately represented;
(3) the parties are willing to negotiate in 
good faith; (4) the agency has the 
resources to undertake the process; and
(5) the agency is committed to use the 
result of the negotiation in formulating 
a proposed rule if at all possible.

The ADRA specifically requires 
agencies to adopt a policy that addresses 
the use of alternative means of dispute 
resolution and case management It also 
requires that a senior agency official be 
designated as the agency’s Dispute 
Resolution Specialist and that training 
be provided for that official and for 
other employees involved in 
implementing that agency's policy on 
ADR.

The Secretary of the Commission has 
been designated as the agency’s Dispute 
Resolution Specialist and is responsible 
for coordinating the Commission's ADR 
activities and procedures. Inquiries and 
suggestions regarding the Commission’s 
ADR functions may be made to the 
Dispute Resolution Specialist ((202) 
523-5725).

The Dispute Resolution Specialist and 
the Chief Administrative Law Judge 
have attended training on the theory 
and practice of ADR. Similar training is 
being provided to other Commission 
employees whose responsibilities will 
call for consideration of the use of ADR.

The Commission has developed an 
interim ADR policy which is described 
below. Interested persons are 
encouraged to comment on this policy 
statement and to provide suggestions for 
other specific uses of ADR at the 
Commission or other procedures to 
facilitate the use of ADR.

ADR Policy and Procedures
It is the Commission’s policy to 

encourage the use of ADR to the fullest 
extent compatible with the law and the 
agency's mission and resources. 
Commission employees and all other 
persons involved in disputes before the 
Commission are required to consider at 
an early stage whether the use of ADR 
techniques would be appropriate and 
useful in a particular matter. Prior to 
enactment of the ADRA the Commission 
already had in place several different 
alternative methods for resolving 
disputes without resort to formal 
hearings. In consultation with the 
Administrative Conference of the 
United States and the Federal Mediation 
and Conciliation Service, the 
Commission has developed additional 
procedures designed to enhance the use 
of ADR The Commission envisions that 
the application of these procedures 
could be enlarged even further as 
experience is gained and welcomes

suggestions from the public in this 
regard.

The Commission's policy regarding 
the use of ADR is reflected in the 
following rules and procedures.1

G eneral philosophy . Rule 1 of the 
Commission’s Rules of Practice and 
Procedure, which defines the scope of 
the rules, states that all of the 
Commission's rules "shall be construed 
to secure the just, speedy and 
inexpensive determination of every 
proceeding.” 46 CFR § 502.1. This 
guideline thus applies to all proceedings 
before the agency conducted under Part 
502. In order to emphasize the 
importance the Commission places on 
the use of ADR in appropriate 
circumstances. Rule 1 includes a 
reference to the mandatory 
consideration of the use of ADR in all 
proceedings. ADR concepts also can be 
promoted by application of Rule 10 
which states that the requirements of a 
particular rule may be waived "to 
prevent undue hardship, manifest 
injustice, or if the expeditious conduct 
of business so requires.” 46 CFR 502.10.

Time lim its fo r  hearings and  
decisions; avoidance o f  oral hearings. In 
orders instituting a formal investigation 
or noticing the filing of a complaint, the 
Commission specifies dates for 
commencement of any hearing, and 
issuance of the initial decision and final 
Commission decisions. 46 CFR 502.61. 
Further, it is the policy of the 
Commission to seek to avoid costly and 
time-consuming litigation by providing 
in all orders initiating proceedings that:
prior to the commencement of oral hearings, 
consideration must be given by the parties 
and the presiding officer to the use of 
alternative forms of dispute resolution. 
Hearings shall include oral testimony and 
cross-exam ination, in the discretion of tire 
presiding officer, only upon proper showing 
that there are genuine issues of material fact 
that cannot be resolved on the basis of sworn 
statements, affidavits, depositions, or other 
documents or that the nature of the matter in 
issue is such that an oral hearing and cross- 
examination are necessary for the 
development of an adequate record.

Opportunity fo r  settlem ents. The 
Commission encourages settlements of 
formal proceedings. Interested parties 
are urged to make use of all the 
procedures set forth in the 
Commission's Rules of Practice and 
Procedure which are designed to 
simplify or avoid formal litigation and 
to assist the parties in reaching 
settlements. Parties may submit facts, 
argument and offers of settlement to the 
presiding officer without prejudice to

1 Some of the procedures described herein are the 
subject of a proposed rulemaking in Docket No. 93» 
06, and have not yet been adopted.

their rights. In addition, the rules 
specifically provide for the consensual 
use of settlement judges and mediators 
to assist the parties in achieving a 
settlement. 46 CFR 502.91.

Prehearing con ferences. Under the 
Commission’s rules, the Commission or 
a presiding officer may direct the parties 
to a formal proceeding to attend a 
prehearing conference, at which there 
may be considered the following: Offers 
of settlement; simplification of the 
issues; use of admissions of fact and 
documents that will avoid unnecessary 
proof, limitation on the numbers of 
witnesses; and consolidation of the 
examination of witnesses by counsel. 46 
CFR 502.94(a). This rule also provides 
that, at any prehearing conference 
which is called, consideration be given 
to whether the use of ADR would be 
appropriate or useful. Informal 
conferences may be called at any time 
during a proceeding for similar 
purposes. 46 CFR 502.94(b).

fu n ction s and pow ers o f  presiding 
officers. Rule 147 of the Commission’s 
rules describes the functions and 
powers of presiding officers in formal 
proceedings. This rule provides that the 
presiding officer has authority to inform 
the parties as to the availability of one 
or more alternative means of dispute 
resolution, to encourage use of such 
methods, and to require consideration of 
their use at an early stage of the 
proceeding. As indicated in paragraph 
(d) of this section, the presiding officer 
has authority to hold conferences for the 
settlement or simplification of the issues 
by consent of the parties. This authority 
to promote settlements is further 
enhanced by the inclusion in this rule 
of a reference to the use of ADR and of 
a provision for transmittal of a request 
of parties for the appointment of a 
settlement judge or a mediator, as 
provided by § 502.91. The rule further 
allows the presiding officer to require 
the attendance at any such conference, 
pursuant to 5 U.S.C. 556(c)(8), of at least 
one representative of each party who 
has authority to negotiate concerning 
resolution of issues in controversy. 
Finally, the presiding officer is 
permitted, if the parties so request, to 
issue informal opinions providing 
tentative evaluations of tne evidence 
submitted. 46 CFR 502.147.

N egotiated rulem aking. The 
Commission’s rules dealing with 
rulemaking procedures specifically 
authorize the use of negotiated 
rulemaking. This rule provides that the 
Commission, either upon petition of 
interested persons or upon its own 
motion, may establish a negotiated 
rulemaking committee to negotiate and 
develop consensus on a proposed rule,
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if the Commission, upon consideration 
of Reg'Neg criteria, determines that use 
of such a committee would be in the 
public interest. 46 CFR 502.56. 
r Informal procedure fo r  adjudication  
of small claim s. The Commission 
provides an informal procedure for 
adjudication of claims for $10,000 or 
less. Similar to binding arbitration, this 
procedure is conducted by a settlement 
officer. The record consists of written 
record and argument. The decision of 
the settlement officer is not subject to 
appeal by the parties, but may be ' 
reviewed by the Commission on its own 
motion. 46 CFR 502.301-305.

Shortened procedure. For claims over 
$10,000, the Commission offers a 
shortened procedure whereby the 
parties may consent to have the 
complaint resolved by an administrative 
law judge upon a written record without 
oral hearing. The parties have the right 
to appeal the initial decision to the 
Commission. 46 CFR 502.181-187.

Nonadjudicatory investigations. The 
Commission conducts nonadjudicatory 
fact-finding investigations to aid it in 
discharging its responsibilities and in 
determining whether formal 
rulemakings or adjudicatory 
investigations are necessary. Such 
investigatory proceedings are usually 
non-public and voluntary cooperation is 
encouraced. 46 CFR 502.281-291.

Conciliation service. The Commission 
provides a conciliation service under 
the direction of the Dispute Resolution 
S p e c ia lis t. This procedure requires the 
consen t of the parties to the particular 
dispute, and provides for the 
ap p o in tm en t of a conciliator who 
prepares a non-binding advisory 
op in ion  for the guidance of the parties. 
46 CFR 502.401-406.

Civil penalty settlem ent and  
compromise procedures. In formal, 
docketed  proceedings, the parties may 
enter in to  settlements whereby a civil 
penalty  for statutory violations is agreed 
to. S u c h  settlement agreements must be 
approved by the presiding officer and 
are su b je c t  to review by the 
C om m ission . As an alternative to formal 
a d ju d ica tio n s , the Commission’s Bureau 
of H earin g  Counsel is authorized to 
cond u ct compromise negotiations 
w hich  may result in an agreement for 
the p a y m e n t of a dvil penalty without 
a d m issio n  of violations of law. 46 CFR 
505.1-505.5. This form of dispute 
reso lu tio n  has been widely used at the 
C om m ission  and has successfully 
resu lted  in the avoidance of many 
possib le  protracted formal 
a d ju d ica tio n s .

Informal inquiries and com plaints.
The Commission’s Office of Informal 
In q u iries, Complaints and Informal

Dockets is available to assist shipping 
consumers and small businesses in 
resolving informal complaints, 
difficulties and misunderstandings with 
ocean carriers, terminal operators, 
freight forwarders, port authorities and 
other persons. Aggrieved persons or 
entities are encouraged to avail 
themselves of this assistance prior to or 
in lieu of initiating formal proceedings. 
The Office can be contacted at (202) 
523-5807.

Use o f  nonattom eys. Section 9 of the 
ADRA requires each agency to develop 
a policy with regard to the 
representation by nonattomeys of 
parties in ADR proceedings. The 
Commission’s rules permit practice 
before the agency on behalf of others by 
qualified nonattomeys who have been 
admitted to practice. 46 CFR 502.27- 
502.31. Practice is defined very broadly 
to include the rendering of advice and 
assistance in the presentation of any 
matter before the Commission, not just 
ADR proceedings. Persons may also 
appear on behalf of themselves or on 
behalf of their employer without having 
been admitted to practice. 46 CFR 
502.27(c). The ADRA also requires that 
each agency that permits nonattomeys 
to practice shall ensure that any rules 
pertaining to disqualification of 
attorneys also apply, as appropriate, to 
other persons who provide 
representation or assistance. The 
Commission’s rules at 46 CFR 502.30, 
regarding suspension or disbarment 
from practice, have equal application to 
attorneys and nonattomeys.

Contract review. The ADRA requires 
each agency to review its standard 
agreements for contracts, grants, and 
other assistance and to determine 
whether to amend such agreements to 
authorize and encourage the use of ADR 
techniques. This provision has limited 
application to the Commission in that 
the agency provides no grants or other 
assistance. In regard to the few contracts 
that the Commission utilizes, the agency 
in the past has included standard 
Federal Acquisition Regulation (“FAR”) 
procedures regarding resolution of 
disputes that may arise about the 
contracts. The ADRA requires that 
within one year the FAR be amended, 
as necessary, to carry out the Act. All 
future Commission contracts will 
conform to the amended FAR in regard 
to resolution of disputes.

M iscellaneous. Either party to a filed 
service contract may request permission 
to correct clerical or administrative 
errors appearing in the contract’s 
essential terms. 46 CFR 581.7(b). The 
Commission oversees the obligation of 
carrier conferences to provide for 
independent neutral body policing if a

conference member so requests, to 
provide for a shipper consultation 
process, and to establish procedures for 
promptly and fairly considering 
shippers’ requests and complaints. 46 
U.S.C. 1704(b)(4H6).

By the Commission.
Joseph C  Polking,
Secretary.
[FR Doc. 93-7244  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILliNQ CODE <730-01-M

FEDERAL RESERVE SYSTEM

Comm. Bancorp, Inc., et al.; Notice of 
Applications to Engage de novo in 
Permissible Nonbanking Activities

The companies listed ip this notice 
have filed an application under § 
225.23(a)(1) of the Board’s Regulation Y 
(12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage d e novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than April 19,1993.
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A. Federal Reserve Bank of 
Philadelphia (Thomas K. Desch, Vice 
President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105:

1. Comm. Bancorp, Inc., Forest City, 
Pennsylvania; to engage d e novo in 
community development activities by 
making an equity investment, as the sole 
limited partner with two other general 
partners, in Rothtown Associates, a 
Pennsylvania limited partnership whose 
purpose is to develop, manage and 
operate a residential low-income 
housing project in Oliver Township, 
Mifflin County, Pennsylvania, pursuant 
to § 225.25(b)(6) of the Board’s 
Regulation Y.

B. Federal Reserve Bank of Atlanta 
(Zane R. Kelley, Vice President) 104 V  
Marietta Street, N.W., Atlanta, Georgia 
30303:

1 . First N ational Financial 
Corporation, Vicksburg, Mississippi; to 
engage de novo through its subsidiary, 
DeVille 1991 Limited Partnership, 
Vicksburg, Mississippi, in community 
development activities pursuant to § 
225.25(b)(6) of the Board’s Regulation Y. 
The proposed activity will be conducted 
in Vicksburg, Mississippi.

Board of Governors of the Federal Reserve 
System, March 2 4 ,1993 .
W illiam  W . W iles,
Secretary o f the Board.
(FR Doc. 93-7220 Filed 3-29-93; 8 :45 ami
BtLUNG CODE 6210-01-F

Stanly Capital Corp., et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the

evidence that would be presented at a 
hearing.

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 23, 
1993.

A. Federal Reserve Bank of 
Richmond (Lloyd W. Bostian, Jr., Senior 
Vice President) 701 East Byrd Street, 
Richmond, Virginia 23261:

1. Stanly C apital Corp., Albemarle, 
North Carolina; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Bank of 
Stanly, Albemarle, North Carolina.

B. Federal Reserve Bank of Atlanta 
(Zane R. Kelley, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303:

1. First N ational Bancorp, Gainesville, 
Georgia; to merge with Villa Rica 
Bancorp, Inc., Villa Rica, Georgia, and 
thereby indirectly acquire Bank of Villa 
Rica, Villa Rica, Gemma.

C  Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1.215 H olding Co., Minneapolis, 
Minnesota; to acquire 100 percent of the 
voting shares of Southwest 
Bancorporation, Inc., Minneapolis, 
Minnesota, and thereby indirectly 
acquire First American State Bank of 
Brownsdale, Brownsdale, Minnesota, 
and First American State Bank, Grand 
Meadow, Minnesota.

Board of Governors of the Federal Reserve 
.System, March 2 4 ,1993 .
W illiam  W . Wiles,
Secretory o f the Board.
[FR Doc. 93-7222 Filed 3-29-93; 8:45 ami 
BtLUNG CODE 6210-01-F

Randy G. Tidwell; Change In Bank 
Control Notice; Acquisition of Shares 
of Banks or Bank Holding Companies

The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 
U.S.C 1817(j)(7)).

The notice is available for immediate 
inspection at the Federal Reserve Bank 
indicated. Once the notice has been 
accepted for processing, it will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing to the Reserve Bank indicated 
for the notice or to the offices of the 
Board of Governors. Comments must be 
received not later than April 19,1993.

A. Federal Reserve Bank o f St. Louii 
(Randall C  Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

t. Randy G. Tidw ell, Glenwood, 
Arkansas; to acquire 100 percent of the 
voting shares of Caddo Holding 
Company, Inc., Glenwood, Arkansas, 
and thereby indirectly acquire Caddo 
First National Bank, Glenwood, 
Arkansas.

Board of Governors of the Federal Reserve 
System, March 2 4 ,1 9 9 3 .
W illiam  W . Wiles,
Secretary o f the Board.
[FR Doc. 93-7221 Filed 3-29-93; 8.45 am] 
BtLUNG CODE 6210-01-F

C.L.C . Enterprises; Notice of 
Application to Engage de novo In 
Permissible Nonbanking Activities

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question mpst be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank
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indicated or the offices of the Board of 
Governors not later than April 19,1993.

A. Federal Reserve Bank of Kansas 
City (John E. Yorke, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198:

1. C.L.C. Enterprises, Nelson,
Nebraska; to engage in direct lending 
activities pursuant to § 225.25(b)(1) of 
the Board's Regulation Y.

Board of Governors of the Federal Reserve 
System, March 2 3 ,1 9 9 3 .
William W. W iles,
Secretary o f the Board.
|FR Doc. 93-7165 Filed 3 -2 9 -9 3 ; 8:45 amj
BILUNG CODE 6210-01-F

KSB Bancorp, Inc., et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies

T h e  companies listed in this notice 
have applied for the Board’s approved 
under section 3 of the Bank Holding 
Com pany Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
com pany or to acquire a bank or bank 
holding company. The factors that are 
consid ered  in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U .S .C . 1842(c)).

Each application is available for 
im m ed iate inspection at the Federal 
Reserve Bank indicated. Once the 
ap p lica tio n  has been accepted for 
pro cessin g , it will also be available for 
in sp ectio n  at the offices of the Board of 
G overnors. Interested persons may * 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
w ritten presentation would not suffice 
in lieu  of a hearing, identifying 
sp e c ifica lly  any questions of fact that 
are in  dispute and summarizing the 
ev id en ce that would be presented at a 
hearing.

U n less otherwise noted, comments 
regarding each of these applications 
m ust be received not later than April 22, 
1993.

A. Federal Reserve Bank of Boston 
(Robert M. Brady, Vice President) 600 
A tlan tic  Avenue, Boston, Massachusetts 
02106:

1. KSB Bancorp, Inc., Kingfield,
M aine; to become a bank holding 
com p an y b y  acquiring 100 percent of

the voting shares of Kingfield Savings 
Bank, Kingfield, Maine.

B. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 
75222:

1. First Community Bancshares, Inc., 
Winnfield, Louisiana; to become a bank 
holding company by acquiring 95.7 
percent of the voting shares of Winn 
Bancshares, Inc., Winnfield, Louisiana, 
and thereby indirectly acquire Winn 
State Bank and Trust Company, 
Winnfield, Louisiana.

Board of Governors of the Federal Reserve 
System, March 2 3 ,1993 .
W illiam W . W iles,
Secretary o f the Board.
[FR Doc. 93-7166  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNQ CODE 6210-01-f

DEPARTM ENT O F H EALTH  AND  
HUMAN SERVICES

Administration for Children and 
Families

Federal Allotments to States for 
Developmental Disabilities Basic 
Support and Protection and Advocacy 
Formula Grant Programs for Fiscal 
Year 1994

AGENCY: Administration on 
Developmental Disabilities, 
Administration for Children and 
Families, Department of Health and 
Human Services.
ACTIO N : Notification of the Fiscal Year 
1994 Federal allotments to states for 
Developmental Disabilities Basic 
Support and Protection and Advocacy 
Formula Grant Programs.

SUMMARY: This notice sets forth the 
Fiscal Year 1994 individual allotments 
to States administering the Basic 
Support and Protection and Advocacy 
programs, pursuant to section 125 and 
section 142 of the Developmental 
Disabilities Assistance and Bill of Rights 
Act (Act). The allotments for the States 
published herein are based upon Fiscal 
Year 1993 funding levels, and are 
contingent upon Congressional 
appropriations for FY 1994. If Congress 
enacts and the President approves an 
amount different from the Fiscal Year 
1993 funding levels, the allotments will 
be adjusted accordingly.
EFFECTIVE D A TE: October 1,1993.
FOR FURTHER INFORMATION C O N TA C T:

Bettye J. Mobley, Chief, Family Support 
Branch, Office of Financial 
Management, Administration for 
Children and Families, Department of 
Health and Human Services, 370 
L’Enfant Promenade SW., Washington, 
DC 20447, Telephone (202) 690-7220. 
SUPPLEM ENTARY INFORM ATION: Section 
125(a)(2) of the Act requires that 
adjustments in the amounts of State 
allotments may be made not more often 
than annually and that States are to be 
notified not less than six (6) months 
before the beginning of any fiscal year 
of any adjustments to take effect in that 
fiscal year.

The Administration on 
Developmental Disabilities has updated 
the data elements for issuance of Fiscal 
Year 1994 allotments for the 
Developmental Disabilities formula 
grant programs. The data elements used 
in the update are:

A. The number of beneficiaries in 
each State and Territory under the 
Childhood Disabilities Beneficiary 
Program, December 1991, are from Table
5.J10 of the ’’Social Security Bulletin: 
Annual Statistical Supplement 1992” 
issued by the Social Security 
Administration, U.S. Department of 
Health and Human Services. The 
numbers for the Northern Mariana 
Islands and the Trust Territories of the 
Pacific Islands, included under 
’’Abroad” in the Table, were obtained 
from the Social Security 
Administration;

B. State data on Average Per Capita 
Income, 1986-91, are from Table 1, page 
38 of the ‘‘Survey of Current Business,” 
August 1992, issued by the Bureau-of 
Economic Analysis, U.S. Department of 
Commerce; comparable data for the 
Territories also were obtained from that 
Bureau; and

C. State data on Total Population and 
Working Population (ages 18-64) as of 
July 1,1991, are from ‘‘Current 
Population Reports: Population 
Estimates and Projections, Series P-25, 
Number 1010, issued by the Bureau of 
the Census, U.S. Department of 
Commerce. Estimates for the Territories 
are no longer available, therefore, the 
Territories population data are from the 
1990 Census Population Counts. The 
Territories’ working populations weife 
issued in the Bureau of Census report, 
“General Characteristics Report: 1980,” 
which is the most recent data available 
from the Bureau.
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Estimated F Y 1994 Allotment— Administration on Development Disabilities

support Protection and 
advocacy

>7,371,689 $22,506,496

1,302,888 397,833
420,475 214,470
877,852 275,389
720,370 229,944

5,532,464 1,766,687
696,412 230,734
656,002 223,901
420,475 214,470
420,475 214,470

2,805,853 905,631
1,592,807 517,291

420,475 214,470
420,475 214,470

2,551,063 803,151
1,389,201 449540

783,070 238.397
575.870 214,470

1,212,408 364,397
1,348,393 418,178

420,475 214,470
902,461 292,132

1,269,028 387,723
2,342.196 737,823

969.329 314,705
926.378 285,211

1,277,158 410545
420,475 214,470
420,475 214,470
420,475 214,470
420,475 214,470

1,488,301 448,287
440,633 214,470

4,119.145 1530535
1,743,822 559,033

420,475 214,470
3,509,735 1,138,807

850,173 262,677
676,685 223,174

3,080,071 940,485
420,475 214,470
995,634 321575
420,475 214,470

1,406,114 441,152
4,101,602 1548,837

500,002 214,470
420,475 214,470

1,326,767 430,687
1,041,986 324,842

756,106 242,058
1,246,116 339,820

420,475 214,470
220,750 114,741
220,750 114,741
220,750 0
220,750 0
220,750 0

2,323,302 611.570
0 114,741

220,750 114,741
220,750 114.741

Total

A la b a m a------- ------------------
Alaska ------------ ------------------
A rizo n a __________ ....
A rkansa s____________ -
C alifornia...............— ....
C olo rado....... ........— ....
Connecticut .................
D ela w a re-------------------- ....
District of C o lu m b ia___
F lo rid a ________________
Georgia ............................
H aw a ii------------------------------
Id a h o _______ ________ ...
Illin o is.......................... «...
Indiana------------« ___i--------
Io w a ------------------ ---------------
Kansas ------------------------- ...
Kentucky--------------------------
Louisiana....................
M aine_________________
M aryland______________
Massachusetts — __
M ichigan___ __________
M innesota_____________
Mississippi ............... ......
Missouri ____....____...__
Montana ....... ... ..... ...... .
N ebraska_____________
Nevada _______________
New Ham pshire_______
New Je rs e y ___________
New M exico__________
New Y o rk _____________
North Carolina ...............
North D ak o ta............
Ohio ....___ _____ _______
O klahom a...... ..... ...........
Oregon — ---------------------
Pennsylvania_________
Rhode Island _____ _
South C a ro lin a ___ ____
South D a k o ta ____ ____
Tennessee ....._____ ___
Texas ...............................
U ta h ........... ......................
Verm ont........... ................
Virginia ____________
Washington __________ _
West V irg in ia______......
W isconsin_______ _____
W yo m in g __________
American S a m o a _______
G u a m  ___________.......
Marshall Islands1 ______
Micronesia1 .....................
Palau1 _________ ______
Puerto Rico .. ...... ..____
Trust* Territories 2 _____
Virgin Islan ds__________
Northern Marina Islands

’ Th e  1990 Amendments to toe Development Disabilities Assistance and Bit! of Rights Act (the Act) provided that toe Republic of toe Marshal 
islands, the Federated States of Micronesia and the Repubftc of Palau (formerly toe Trust Territories of the Pacific Islands (T T P t)) each woud 
receive a minimum allotment under the Basic Support formula program.

2 Prior to the Act, T T P I has been eligible for a  single minimum allotment under both programs, Basic Support and Protection and Advocacy. 
Under the 1990 Amendments, TTP t continues to be eligible for a single minimum amount under the Protection and Advocacy program; however, 
under the Compact of Free Association, Public Law 99-239, only toe RepubNc of Palau continues to be eligible to receive funds urwertne  
Protection and Advocacy program. Therefore, the Republic of Palau win receive Its proportional share of the T T P t allotment, and toe remainder 
will be withheld for reaHotment in accordance with section 142(b)(1) of the A c t ,
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Dated: March 1 8 ,1 9 9 3 .
Will W olstein,
Acting Commissioner, Administration on 
Developmental Disabilities.
(FR Doc. 93-7224  Filed 3 -2 9 -9 3 ; 8:45 am}
BILLING COOE 4130-01-«

Interagency Committee on 
Developmental Disabilities; Meeting

AGENCY: Administration for Children 
and Families (ACF), DHHS.
action: Notice of meeting.

SUMMARY: The Interagency Committee 
on Developmental Disabilities (ICDD) % 
was established in 1984 by section 
108(b) of the Developmental Disabilities 
Assistance and Bill of Rights Act of 
1984 (42 U.S.C. 6007(b)) to "meet 
regularly to coordinate and plan 
activities by Federal departments and 
agendas for persons with 
developmental disabilities/' In 1990, 
the Act was amended to provide that the 
meetings be open to the public and that 
a notice of the meeting be published in 
the Federal Register. Under section 
107(c)(1)(E) of the Developmental 
Disabilities Assistance and Bill of Rights 
Act (42 U.S.C. 6006(c)(1)(E)), the 
Secretary must annually report on "the 
accomplishments of the interagency 
committee in comparison to the goals 
and objectives of such committee." The 
ICDD is chaired by the Assistant 
Secretary for Spedal Education and 
Rehabilitative Services and the 
Commissioner of the Administration on 
Developmental Disabilities.
MISSION AND GOALS: The mission of the 
ICDD is to promote the collaboration of 
appropriate Federal departments and 
agencies to improve the effectiveness of 
Federal programs in assisting persons 
with developmental disabilities to 
achieve their maximum potential 
through increased independence, 
productivity, and integration into the 
community and in such other ways that 
assist people with developmental 
disabilities to attain a more normalized 
and higher quality of life.

The ICDD has adopted the following 
goals:

• To exchange information on Federal 
activities that affect people with 
developmental disabilities so that each 
agency is able to utilize this information 
in managing and directing its programs;

• To identify the needs of people 
with developmental disabilities and 
barriers to achieving the goals of the 
Developmental Disabilities Act and to 
recommend solutions for meeting these 
needs and removing these barriers.

• To establish coordinated planning, 
when appropriate, for activities that are 
complementary or similar;

• To stimulate joint activities (e.g., 
joint research, joint development of 
policies and regulations, joint 
demonstration or evaluation projects) 
among the affected Federal agencies.

The ICDD meets regularly on the first 
Tuesday in December, April and 
August. The meeting is open to the 
public.
D ATES: Tuesday, April 6,1993, from 
9:30 a.m. to 11:30 a.m.
ADDRESSES: Auditorium o f the Hubert
H. Humphrey Building, 200 
Independence Avenue, SW., 
Washington DC 20201.
FOR FURTHER INFORMATION C O N TA C T.
John L. Pride, room 325D, Hubert H. 
Humphrey Building. 200 Independence 
Avenue, SW., Washington, DC 20201. 
(202) 690-6989.
SUPPLEMENTARY INFORMATION: At the 
meeting the ICDD will discuss: (1) Role, 
responsibilities and composition of the 
ICDD; (2) update on agency activities to 
identify sources of funding for extended 
services under supported employment 
for persons with developmental 
disabilities.

If a sign language interpreter is 
needed please notify John Pride at (202) 
690-6989 by April 1.

Dated: March 1 ,1 9 9 3 .
W ill W olstein,
Acting Commissioner, Administration on 
Developmental Disabilities.
[FR Doc. 93-7225  Filed 3 -2 9 -9 3 ; 8:45 am)
BI LUNG CODE 4130-01-M

Food and Drug Administration

[Docket No. 93N-0073]

Animal Drug Export; Furazolidone 
Aerosol Powder; Correction

AG EN CY: Food and Drug Administration, 
HHS.
ACTIO N : Notice; correction.

SUMMARY: The Food and Drug 
Administration (FDA) is correcting a 
notice that appeared in the Federal 
Register of March 4,1993 (58 FR 
12366). The document announced that 
Vetoquinol Canada, Inc., had filed an 
application requesting approval for 
export to Canada of the animal drugs 
Topazone and Norizone (furazolidone 
aerosol powders) which are 
manufactured and packaged at 
Heartland Industries, Industry, CA. The 
document was published with a 
typographical error. This document 
corrects that error.

FOR FURTHER INFORMATION CO N TA C T: 
Robin Thomas Johnson, Regulations 
Editorial Staff (HF-27), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-2994.

In FR Doc. 93-4933, appearing on 
page 12366, in the Federal Register of 
Thursday, March 4,1993, the following 
correction is made: On the same page, 
in the second column, under the caption 
"ADDRESSES:", in line 5, "rm. 1 -3 " is 
corrected to read "rm. 1-23".

Dated: March 1 2 ,1 9 9 3 .
Robert C  Livingston,
Director, Office o f New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. 9 3 -7148  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNQ COOE 4140-01- f

Health Care Financing Administration

Privacy Act of 1974; Computer 
Matching Program

AG EN CY: Department of Health and 
Human Services (HHS), Health Care 
Financing Administration (HCFA). 
A CTIO N : Notice of a Matching Program— 
Between HCFA and the Oregon Bureau 
of Worker’s Compensation—HCFA will 
receive information from the State 
concerning work-related injuries and 
diseases.

SUMMARY: Section 1862(b)(2) of the 
Social Security Act (42 U.S.C. 
1395(b)(2)) prohibits Medicare payment 
with respect to any item or sendee to 
the extent that payment has been made, 
or can reasonably be expected to be 
made promptly, under a workers’ 
compensation law or plan of the United 
States or a State.

HCFA has developed a model 
agreement to be used in negotiating 
individual agreements with State 
Workers’ Compensation Boards. This 
agreement will allow HCFA to seek 
recovery of identified mistaken 
payments that are the liability of 
workers’ compensation agencies.

The matching report set forth below is 
in compliance with the Computer 
Matching and Privacy Protection Act of 
1988 (Pub. L. No. 100-503).
EFFECTIVE D A TE: No match will begin 
sooner than 30 days alter the date of 
publication in the Federal Register, 
(April 29,1993), and a copy of the 
model Data Match Agreement will be 
sent to the Senate Committee on 
Governmental Affairs, the House 
Committee on Government Operations 
and the Office of Management and 
Budget (OMB). Any individual ,— 
Matching Agreement will remain in 
effect for 18 months from the date a
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notice is published in the Federal 
Register.
ADDRESSES: Please address comments 
to: Richard A. DeMeo, HCFA Privacy 
Act Officer, Health Care Financing 
Administration, Office of Budget and 
Administration, Room 2—H-4, East Low 
Rise Building, 6325 Security Boulevard, 
Baltimore, Maryland 21207-5187.
FOR FURTHER INFORMATION C O N TA C T:
Herb Shankroff, Division of Operational 
Initiatives, Bureau of Program 
Operations, Room 368 Meadows East 
Building, 6325 Security Boulevard, 
Baltimore, Maryland 21207-5187. His 
telephone number is 410-966-7171. 
SUPPLEMENTARY INFORM ATION: One of the 
priorities of HCFA is to encourage high 
quality and effective health care while 
pursuing strategies to contain or 
moderate health care costs and 
Medicare program expenditures. As 
required by the Social Security Act, one 
approach that HCFA employs to limit 
Medicare expenditures is the 
implementation of the Medicare 
Secondary Payer (MSP) provisions (42 
U.S.C. 1395y(b)).

HCFA primarily relies upon 
providers, physicians or other suppliers, 
and beneficiaries themselves, to identify 
situations where payment should he 
made by workers' compensation. In 
addition, Medicare contractors are 
instructed to identify and investigate 
claims for which the diagnosis or 
procedure is suggestive of accidental 
injury or of work-related illness. Often, 
however, Medicare contractors are 
unaware of the availability of workers' 
compensation and make primary 
payment by mistake. In these situations, 
the Medicare contractors must recover 
the mistaken primary payments to 
restore them to the Medicare Trust 
Funds. The identification of MSP 
situations and the recovery of mistaken 
Medicare payments frequently entails 
demonstrating to the other third party 
payer, such as a workers’ compensation 
agency, its primary liability under 42 
U.S.C. 1395y(b).

The purpose of this matching program 
is to allow HCFA to identify workers’ 
compensation cases that otherwise have 
gone undetected by the Medicare 
contractors. HCFA will receive, on a 
quarterly basis, computer listings of 
approved workers’ compensation cases 
from the State of Oregon. These listings 
will he matched against the Carrier 
Medicare Claims Records (System of 
Records No. 09-70-0501) and the 
Intermediary Claims Records (System of 
Records No. 09-70-0503).

After the match, HCFA will further 
develop the situation and determine 
whether a mistaken payment of

Medicare funds has been made. Such 
determinations generate demand letters 
to the identified insurer or payer. If the 
insurer or payer proves that it did pay 
primary, in addition to Medicare’s 
mistaken primary payment, the 
beneficiary or provider is contacted by 
Medicare with a request for return of the 
duplicate payment. At this time, the 
beneficiary or provider will be provided 
an opportunity to respond to HCFA’s 
finding that a mistaken payment was 
made and will be given an explanation 
of appeal rights. The determination that 
the beneficiary or provider is 
responsible to refund Medicare is 
subject to all the appropriate Medicare 
review and due process procedures.

In addition, HCFA will add what is 
known as an auxiliary record indicating 
those beneficiaries identified as being 
entitled to workers’ compensation. This 
will prevent future erroneous Medicare 
payments.

The Privacy Act permits disclosure of 
information from HCFA’s records 
without a beneficiary’s consent if the 
information is used tor purposes that are 
consistent with the purpose for which 
the information was collected, such as 
establishing a beneficiary’s claim for 
Medicare benefits and determining the 
correct amount of the Medicare 
payment. The information must also be 
collected and used in a manner 
consistent with Privacy Act procedures. 
Disclosure of information is permitted 
when the benefit of the use of the 
information outweighs the effect, or risk 
of an effect, on the privacy of 
individuals.

Set forth below is the information 
required by the Computer Matching and 
Privacy Protection Act of 1988 (Pub. L. 
No. 100-503). A copy of this notice will 
be provided to the Chairman of the 
Committee on Government Operations 
of the House of Representatives, the 
Chairman of the Committee on 
Government Affairs of the Senate and 
the Acting Administrator of the Office of 
Information and Regulatory Affairs in 
OMB.

Dated: March 22 ,1993 .
W illia m  To b y, Jr,
Acting Deputy Administrator, Health Care 
Financing Administration.

A. N am e o f  participating agencies: 
Health Care Financing Administration 
(HCFA) and the State of Oregon Bureau 
of Worker’s Compensation.

B. Purpose o f  the m atch: The match 
will allow HCFA to identify claims for 
which workers’ compensation was the 
primary payer, but Medicare made 
primary payments by mistake. It will

also facilitate HCFA’s attempts to seek 
recovery of identified mistaken 
Medicare payments that are the primary 
responsibility of workers’ 
compensation. It will also assist HCFA 
from making mistaken primary 
payments on future claims.

C. Authority fo r  the m atch: The match 
is require to enable HCFA to implement 
more fully section 1862(b)(2) of the 
Social Security Act (42 U.S.C. 
1395(b)(2)).

D. R ecords to b e  m atched: The Oregon 
Worker’s Compensation Board will 
disclose to HCFA records of the identity 
of individuals who have been approved 
for workers’ compensation 
reimbursement.

HCFA will match information from 
these records against the Carrier 
Medicare Claims Records, HHS/HCFA/ 
BPO No. 09-70-0501, and the 
Intermediary Medicare Claims Records, 
HHS/HCFA/BPO No. 09-70-0503, to 
identify possible erroneous Medicare 
payments.

E. Period o f  the m atch: Beginning no 
sooner than 30 days from the date of 
this notice and lasting 18 full calendar 
months from the beginning date.

F. A ddress o f  contact: Herb Shankroff, 
Division of Operational Initiatives, 
Bureau of Program Operations, room 
368 Meadows East Building, 6325 
Security Boulevard, Baltimore, 
Maryland 21207-5187. His telephone 
number is 410-966-7171.
{FR Doc. 93 -7 1 6 0  Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING CODE 4120-03-41

Health Resources and Services 
Administration

Advisory Council; Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following National 
Advisory body scheduled to meet 
during the month of April 1993.

Name: Subcommittee on Process of the 
Advisory Commission on Childhood 
Vaccines.

Date and Time: April 2 9 ,1 9 9 3 , 9 a.m .-5 
p jn .

Place: Conference Room N, Parklawn 
Building, 5600 Fishers Lane, Rockville, MD 
20857.

The meeting is open to the public.
Purpose: This Subcommittee is responsible 

for seeking, receiving, and analyzing 
system atic feedback (from interested parents’ 
groups, petitioners’ attorneys, etc.) on the 
implementation of the Vaccine Injury 
Compensation Program (V1CP) and for 
making recommendations to the full 
Commission for appropriate changes in the 
system in order to improve the processes and

Computer Matching Notice
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procedures used by the various parties 
involved in the VICP.

Agenda: The Subcommittee w ill review  
and clarify the findings and 
recommendations contained in its previous 
reports to the full Commission.

Public comment will be permitted prior to 
the lunch break and at the end of the 
meeting. Oral presentations w ill be limited to 
5 minutes per public speaker. Persons 
interested in providing an oral presentation 
should submit a written request, along with 
a copy of their presentation by April 22 to 
Mr. Matthew B. Barry, Vaccine Injury 
Compensation Program, Bureau of Health 
Professions, Health Resources and Services 
Administration, Room 702 ,6001  Montrose 
Road, Rockville, Maryland 20852, Telephone 
(301) 443-6593.

Requests should contain the name, 
address, telephone number, and any business 
or professional affiliation of the parson 
desiring to make an oral presentation. Groups 
having similar interests are requested to 
combine their comments and present them  
through a single representative. The 
allocation of time may be adjusted to 
accommodate the level of expressed interest. 
The Vaccine Injury Compensation Program  
will notify each presenter by mail or 
telephone of their assigned presentation time. 
Persons who do not file an advance request 
for presentation, but desire to make an oral 
statement, may sign up in Conference Room 
N before 10:00 a.m. These persons will be 
allocated time as time permits.

Anyone requiring information regarding 
the subject Commission should contact Mr. 
Matthew B. Barry, Principal Staff Liaison, 
Division of Vaccinq Injury Compensation, 
Bureau of Health Professions, Room 7 -0 2 ,
6001 Montrose Road, Rockville, Maryland 
20852, Telephone (301) 443-6593 .

Agenda Items are subject to change as 
priorities dictate.

Dated: March 2 5 ,1993 .
Jackie E. Baum,
Advisory Committee Management Officer. 
HRSA. : - - '  .' .
IFR Doc. 93-7321 Filed 3 -2 9 -9 3 ; 8:45 amj 
BIUJNQ CODE 4160-1S-P

Advisory Council; Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following National 
Advisory body scheduled to meet 
during the month of May 1993:

Name: National Advisory Council on 
Migrant Health.

Date and Time: May 8 -9 ,1 9 9 3 -8 :0 0  a.m.
Place: The Radisson Hotel, 1550 Court 

Place, Denver, Colorado 80202.
The meeting is open to the public.
Purpose: The Council is charged with 

advising, consulting w ith, and making 
recommendations to the Secretary and the 
Administrator, Health Resources and 
Services Administration, concerning the 
organization, operation, selection, and 
funding of Migrant Health Centers and other

entities under grants and contracts under 
section 329 of the Public Health Service A ct

Agenda: The agenda includes an overview  
of Council general business activities and 
priorities. Also, a review and discussion of 
1993 National Advisory Council on Migrant 
Health Recommendations.

The Council meeting is being held in 
conjunction with the National Conference on 
Migrant and Seasonal Farmworkers, May 1 0 -  
13, Denver, Colorado. The Council will have 
a workshop at this conference to hear of 
administrative and clinical needs of the 
section 329 projects, and the health needs of 
the farmworker community.

Anyone requiring information regarding 
the subject Council should contact Mr. 
Antonio E. Duran, Executive Secretary, 
National Advisory Council on Migrant 
Health, Bureau of Primary Care, Health 
Resources and Services Administration Room 
7A -55, Parklawn Building, 5600 Fishers 
Lane, Rockville, Maryland 20657, Telephone 
(3 0 1 )443-1153 .

Agenda Items are subject to change as 
priorities dictate.

Dated: March 25 ,1993 .
Jackie E. Baum,
Advisory Committee Management Officer, 
HRSA.
[FR Doc. 93-7322  Filed 3 -2 9 -9 3 ; 8:45 ami 
MUJNG CODE 41KM 5-P

National Institutes of Health

National Cancer Institute; Notice of 
Meeting of the National Cancer 
Advisory Board Subcommittee on 
Interactions With Voluntary 
Organizations

Pursuant to Public Law 92—463, 
notice is hereby given of the meeting of 
the National Cancer Advisory Board 
Subcommittee on Interactions with 
Voluntary Organizations, April 19,
1993, at the Hyatt Regency Hotel, One 
Metro Center, Bethesda, Maryland 
20815.

The entire meeting will be open to the 
public from 10 a.m. to 3 p.m. to discuss 
options for improving ongoing 
communications with voluntary 
organizations. Attendance by the public 
will be limited to space available.

Ms. Carole Frank, Committee 
Management Specialist, National Cancer 
Institute, National Institutes of Health, 
Executive Plaza North, room 630,9000 
Rockville Pike, Bethesda, Maryland 
20892-9903 (301/496-5708') will 
provide a summary of the meeting and 
a roster of the Subcommittee members 
upon request.

Individuals who plan to attend and 
need special assistance such as sign 
language interpretation or other 
reasonable accommodations should 
contact Ms. Millie Jacobus, (303) 496- 
6631 in advance of the meeting.

Mr. Paul Van Nevel, Executive 
Secretary, Subcommittee on Interactions 
with Voluntary Organizations, National 
Cancer Advisory Board, National Cancer 
Institute, Building 31, room 10A31,
9000 Rockville Pike, National Institutes 
of Health, Bethesda, Maryland 20892 
(301/496-6631) will furnish substantive 
program information.

Dated: March 2 3 ,1 9 9 3 .
Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 93 -7209  Filed 3 -2 9 -9 3 ; 8:45 am)
MIXING CODE 4140-01-M

National Cancer Inatitute; Notice of 
Meeting (President’s Cancer Panel 
Special Commission on Breast Cancer)

Pursuant to Public Law 92—463, 
notice is hereby given of the meeting of 
the President’s Cancer Panel Special 
Commission on Breast Cancer, National 
Cancer Institute, April 29,1993, at 
Loews Hotel New York, Embassy Rooms 
C&D, 569 Lexington at East 51st, New 
York, New York 10022.

The entire meeting will be open to the 
public from 8:30 a.m. to approximately 
5 p.m. The topics will include: (1) 
Research on possible environmental 
causes of breast cancer; (2) Delivery of 
breast cancer care and the role of the 
payer.

Ms. Carole Frank, Committee 
Management Specialist, National Cancer 
Institute, Executive Plaza North, room 
630,9000 Rockville Pike, National 
Institutes of Health, Bethesda, Maryland 
20892 (301/496-5708) will provide a 
summary of the meeting and a roster of 
the committee members upon request.

Individuals who plan to attend and 
need special assistance such as sign 
language interpretation or other 
reasonable accommodations should 
contact Ms. Nora Winfrey, (301/496- 
1148), in advance of the meeting.

Ms. Iris Schneider, Acting Executive 
Secretary, President’s Cancer Panel 
Special Commission on Breast Cancer, 
National Cancer Institute, Building 31 A, 
room 11A48, 9000 Rockville Pike, 
National Institutes of Health, Bethesda, 
Maryland 20892 (301/496-5534) will 
furnish substantive program 
information.

Dated: March 2 3 ,1993 .
Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 93 -7210  Filed 3 -2 9 -9 3 ; 8:45 ami
MIXING CODE 4140-01-M



1 6 6 9 0 Federal Register /  Vol. 58, No. 59 /  Tuesday, March 30, 1993 /  Notices

DEPARTM ENT O F HOUSING AND 
URBAN DEVELOPM ENT

Office of Fair Housing and Equal 
Opportunity

[Docket No. N-93-3595]

Task Force on Occupancy Standards 
in Public and Assisted Housing; 
Subcommittee Meetings

AGENCY: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD.
ACTION: Notice of location of 
subcommittee meetings.

SUMMARY: The Task Force on Occupancy 
Standards in Public and Assisted 
Housing was established on December 
31,1992 in accordance with the 
provisions of section 643 of the Housing 
and Community Development Act of
1992 (Pub. L. 102-550) and the Federal 
Advisory Committee Act (FACA) (5 
U.S.C. app. 2). The Task Force’s charter 
was published in the Federal Register 
on January 7,1993 at 58 FR 3039. The 
Task Force was created to review all 
rules, policy statements, handbooks, 
and technical assistance memoranda 
issued by the Department on the 
standards and obligations governing 
residency in public and assisted 
housing and to make recommendations 
to the Secretary for the establishment of 
reasonable criteria for occupancy. The 
Task Force has established an Executive 
Committee and three additional 
subcommittees—Admission, Occupancy 
and Evictions. This is a notice 
announcing the location of meetings for 
the subcommittees of the Task Force.
FOR FURTHER INFORMATION C O N TACT: 
Laurence D. Pearl, Office of Fair 
Housing and Equal Opportunity, room 
5226, Department of Housing and Urban 
Development, 451 Seventh Street, SW„ 
Washington, DC 20410. Telephone:
(202) 708-3727, (TDD) (202) 708-0113. 
(These are not toll-free numbers.) 
SUPPLEMENTARY INFORMATION: Notice of 
the following meetings was published in 
the Federal Register on February 25,
1993 at 58 FR 11415.
Monday, March 2 9 ,1 0  a.m. to 5 p.m ., 

Admissions
Tuesday, March 30, 9 a.m. to 5 p.m ., 

Occupancy
Wednesday, March 31, 9 a.m. to 12 noon, 

Evictions
Wednesday, March 3 1 ,1  p.m. to 5 p.m ., 

Executive

These meetings will be held at the 
Washington office of the National 
Corporation for Housing Partnerships, 
1225 Eye Street, NW., room G -l, 
Washington, DC

Agenda
The Admissions, Occupancy and 

Evictions Subcommittee meetings will 
consider drafts prepared by their 
members regarding the Department’s 
occupancy standards in public and 
assisted housing, and develop proposals 
to be considered by the full Task Force, 
circulated to the public and considered 
at public hearings. The Executive 
Committee will recommend the time, 
place and logistics for the public 
hearings and make such other 
recommendations to the full Task Force 
as may be appropriate.
Public Participation

These are open meetings. The public 
is also invited to submit written 
comments on any aspect of the Task 
Force’s mandate or activities to Ms. 
Bonnie Milstein, the Chair of the Task 
Force, at 1101 Fifteenth Street, NW„ 
suite 1212, Washington, DC 20005- 
2765.

Dated: March 18 ,1993 .
Bonnie Milstein,
Chair, Task Force on Occupancy Standards 
in Public and Assisted Housing.
Leonora L . Guarraia,
General Deputy Assistant Secretary for Fair 
Housing and Equal Opportunity.
[FR Doc. 93-7189  Filed 3 -2 9 -9 3 ; 8:45 am] 
B4LUNO CODE 4210-28-4«

DEPARTM ENT O F TH E  INTERIOR

Bureau of Land Management 

[Docket No. MT-060-4830-12]

Lewiston District Advisory Council; 
Meeting

AG EN CY: Bureau of Land Management, 
Department of the Interior.
ACTIO N : District Advisory Council 
meeting.

SUMMARY: The Lewistown District 
Advisory Council will meet on April 21, 
1993 at 10 a.m. in the Lewistown 
District Office, 1160 Airport Road, 
Lewistown, Montana. The agenda will 
include:
1. Introductions
2. Election of Officers
3. A review of the district’s automation 

capabilities
4. A review of the appeals filed 

concerning the Judith Valley Phillips 
Resource Management Plan and 
Environmental Impact Statement

5. A review of the mining exploration 
application in the Sweet Grass Hills

6. A review of the mining expansion 
application in the Little Rocky 
Mountains

7. A review of the dedication plans for 
the Missouri Breaks National Back 
Country Byway

LO CATIO N: Lewistown District BLM 
Office, Airport Road, Lewistown, 
Montana.
FOR FURTHER INFORMATION C O N TACT: 
David L. Mari, District Manager, Bureau 
of Land Management, Box 1160, 
Lewistown, Montana 59457. 
SUPPLEM ENTARY INFORMATION: The 
meeting will be open to the public and 
interested persons may make oral 
comments at the conclusion of the 
meeting or may file written comments 
for the council’s consideration. Those 
wishing to make oral comments must 
notify the District Manager, Bureau of 
Land Management, Box 1160, 
Lewistown, Montana 59457. The 
Lewistown District Advisory Council is 
authorized under section 309 of the 
Federal Land Policy and Management 
Act of 1976, as amended, 43 U.S.C. 
1739.

Dated: March 1 5 ,1993 .
David L. M ari,
District Manager.
[FR Doc. 93-7270  Filed 3 -2 9 -9 3 ; 8:45 am) 
BOUNQ CODE 4310-ON-M

[A K -9 3 2 -4 2 1 0 -0 6 -P ; F-90576]

Proposed Withdrawal and Opportunity 
for Public Meeting; Alaska

AG EN CY: Bureau of Land Management, 
Interior.
A CTIO N : Notice.

SUMMARY: The Bureau of Land 
Management proposes to withdraw 
approximately 2,560 acres of public 
land for protection of the Paleoindian 
site known as Mesa Site. This notice 
closes the land for up to 2 years from 
surface entry and mining, but not 
mineral leasing.
D ATES: Comments and requests for a 
public meeting must be received by June
28.1993.
ADDRESSES: Comments and meeting 
requests should be sent to the Alaska 
State Director, BLM Alaska State Office, 
222 West 7th Avenue, No. 13, 
Anchorage, Alaska 99513-7599.
FOR FURTHER INFORMATION CO N TACT: 
Sandra C. Thomas, BLM Alaska State 
Office, 907-271-5477.
SUPPLEM ENTARY INFORM ATION: On March
24.1993, a petition was approved 
allowing the Bureau of Land 
Management to file an application to 
withdraw the following described

{mblic land from settlement, sale, 
ocation, or entry under the general land



Federal Register /  Vol. 58, No. 59 /  Tuesday, M ardi 30, 1993 /  Notices 1 6 6 9 1

laws, including the mining laws, but not 
the mineral leasing laws, subject to 
valid existing rights:
Umiat Meridian

T. 12 S., R. 17 W. (Unsurveyed),
Secs. 11 to 14-, inclusive.
The area described contains approximately 

2 ,5 6 0  acres.

The purpose of the withdrawal is to 
protect the archaeological, historical, 
and cultural resource integrity of the 
Paleoindian site known as Mesa Site.

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
Alaska State Director of the Bureau of 
Land Management.

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purpose of being heard on the 
proposed withdrawal must submit a 
written request to the Alaska State 
Director within 90 days from the date of 
publication of this notice. Upon 
determination by the authorized officer 
that a public meeting will be held, a 
notice of the time and place will be 
published in the Federal Register at 
least 30 days before the scheduled date 
of the meeting.

The application will be processed in 
accordance with the regulations set 
forth in 43 CFR part 2300.

For a period of 2 years from the date 
of publication of this notice in the 
Federal Registrar, the land will be 
segregated as specified above unless the 
application is denied or canceled or the 
withdrawal is approved prior to that 
date. The segregation made by this order 
shall overlap but not otherwise affect 
the segregation established by Public 
Land Order No. 5860.

The temporary uses which will be 
permitted during this segregative period 
would be for discretionary land use 
authorizations, as allowed by an 
Authorized Officer of the Bureau of 
Land Management.

Dated: March 24,1993.
Sue A. Wolf,
Chief, Branch o f Land Resources.
(FR Doc. 93-7219 File d  3 -2 9 -9 3 ; 8:45 am )
BILUNQ CODE 4310-JA-P

Fish and Wildlife Service

Availability of a Draft Recovery Plan 
for the Desert Tortoise (Mojave 
Population) for Review and Comment

AG EN CY: Fish and Wildlife Service, 
Interior.
ACTIO N : Notice of document availability.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces the 
availability for public review of a draft 
recovery plan for the desert tortoise 
(Mojave population), Gopherus 
agassizii. This species occurs in parts of 
Inyo, Kem, Los Angeles, San 
Bernardino, Riverside, and Imperial 
Counties in California; the western part 
of Mohave County in Arizona; Clark 
County, and the southern parts of 
Esmeralda, Nye, and Lincoln Counties 
in Nevada; and part of Washington 
County, Utah. The Service solicits 
review and comment from the public on 
this draft plan.
D ATES: Comments on the draft recovery 
plan must be received on or before June
1,1993 to receive consideration by the 
Service.
ADDRESSES: Persons wishing to review 
the draft recovery plan may obtain a 
copy by contacting the Field Supervisor, 
Nevada Ecological Services Field Office,
U.S. Fish and Wildlife Service, 4600 
Kietzke Lane, Building C-125, Reno, 
Nevada 89502 (Telephone: 702-784- 
5227), or Assistant Regional Director, 
Ecological Services, U.S. Fish and 
Wildlife Service, Eastside Federal 
Complex, 911 NE 11th Avenue, 
Portland, Oregon 97232-4181 
(Telephone: 503-231-6241). Written 
comments and materials regarding the 
plan should be addressed to Mr. David
L. Harlow, Field Supervisor, at the 
above Reno, Nevada, address.
Comments and materials received are 
available on request for public 
inspection, by appointment, during 
normal business hours at the above 
Reno, Nevada, address.
FOR FURTHER INFORMATION C O N TA C T: Ms. 
Sheryl Barrett at the above Reno, 
Nevada, address (Telephone: 702-784- 
5227).

SUPPLEM ENTARY INFORMATION: 

Background
Restoring endangered or threatened 

animals and plants to the point where 
they are again secure self-sustaining 
members of their ecosystems is a 
primary goal of the Service's 
endangered species program. To help 
guide the recovery effort, the Service is 
working to prepare recovery plans for 
most of the listed species native to the

l/nited States. Recovery plans describe 
actions considered necessary for the 
conservation of the species, establish 
criteria for the recovery levels for 
downlisting or delisting them, and 
estimate time and cost for implementing 
the recovery measures needed.

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 et 
seq .) requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act, as amended in 
1988, requires that public notice and an 
opportunity for public review and 
comment be provided during recovery 
plan development. The Service will 
consider all information presented 
during a public comment period prior to 
approval of each new or revised 
recovery plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing approved recovery plans.

The Mojave population of the desert 
tortoise occurs north and west of the 
Colorado River in parts of Inyo, Kem, 
Los Angeles, San Bernardino, Riverside, 
and Imperial Counties in California; the 
western part of Mohave County in 
Arizona; Clark County, and the southern 
parts of Esmeralda, Nye, and Lincoln 
Counties in Nevada; and part of 
Washington County, Utah. The 
principle causes of decline for this 
species are deterioration and loss of 
habitat, collection for pets or other 
purposes, elevated levels of predation, 
loss of desert tortoises from disease, and 
the inadequacy of existing regulatory 
mechanisms to protect desert tortoises 
and their habitat. The recovery strategy 
includes: (1) Identification of six desert 
tortoise recovery units; (2) 
establishment of a system of Desert 
Wildlife Management Areas (DWMAs) 
within recovery units where 
management actions are recommended 
to effect recovery; and (3) 
implementation of specific recovery 
actions within DWMAs. Desert tortoise 
habitat is administered by the United 
States Department of Agriculture, Forest 
Service; United States Department of the 
Interior, Bureau of Land ManSjgement, 
Fish and Wildlife Service, National Park 
Service, Bureau of Indian Affairs, and 
Bureau of Reclamation; United States 
Department of Defense; and other 
Federal, State, and local entities.
Public Comments Solicited

The Service solicits written comments 
on the recovery plan described. All 
comments received by the date specified 
will be considered prior to approval of 
the plan.
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Authority
The authority for this action is section 

4(f) of the Endangered Species Act, 16 
U.S.C. 1533(f).

Dated: March 2 4 ,1993 .
David L. M cM ullen,
Acting Regional Director.
(FR Doc. 93-7325 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE 4310-SS-M

Receipt of Applications for Permit

The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531, et 
seq .):
Applicant: Alan Wilkins, Middleton, MA.

PR T-776548

The applicant requests a permit to 
purchase in interstate commerce 3 
female and 3 male captive-hatched Nene 
geese (N eosochen branta sansvicensis) 
from Walter Sturgeon Jr. of Lee, New 
Hampshire, for propagation.
Applicant: Anne Frantzen, Maplewood, MN.

PR T-776825

Applicant requests a permit for a 
multiple export/reimport permit for one 
male captive-bom leopard (Panthera 
pardus) for enhancement of propagation 
and survival of the species.
Applicant: A. Robert Thomas, Mt. Pleasant,

NJ. PRT-776873

The applicant requests a permit to 
import the sport-hunted trophy of one 
male bontebok (D am aliscus dorcas 
dorcas) culled from the captive-herd 
maintained by Mr. Lewes Tonks, Graaff- 
Reinet, South Africa, for the purpose of 
enhancement of survival of the species.
Applicant: Marco Peters, Venice, FL. PRT-

775531

Mr. Peters has withdrawn his 
application published in the Federal 
Register on March 18,1993, for a permit 
to export and reimport two male captive 
bom tigers (Panthera tigris).
Applicant: San Antonio Zoological Gardens,

San A ntony, TX. PR T-776927

The applicant request a permit to 
export one female captive-bom golden 
lion tamarin (Leontopithecus r. rosalia) 
to Metro Toronto Zoo in Ontario, 
Canada, for propagation.

Written data or comments should be 
submitted to the Director, U.S. Fish and 
Wildlife Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia 22203 and 
must be received by the Director within 
30 days of the date of this publication.

Documents and other information 
submitted with these applications are 
available for review by any party who ' 
submits a written request for a copy of 
such documents to the following office 
within 30 days of the date of publication 
of this notice: U.S. Fish and Wildlife 
Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia 22203. 
Phone: (703/358-2104); FAX: (703/358- 
2281).

Dated: March 25 ,1993 .
Susan Jacobsen,
Acting Chief, Branch o f Permits, Office o f 
Management Authority.
[FR Doc. 93-7291 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING COOE 4310-SS-M

National Park Service

Delaware and Lehigh Navigation Canal 
National Heritage Corridor

AGENCY: National Park Service; 
Delaware and Lehigh Navigation Canal 
National Heritage Corridor Commission; 
Interior.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the date 
of the forthcoming meeting of the 
Delaware and Lehigh Navigation Canal 
National Heritage Corridor Commission. 
DATES: April 28,1993 at 1:30 p.m. 
INCLEMENT WEATHER RESCHEDULE DATE: 
None.
ADDRESSES: Freemansburg Borough 
Hall, 600 Monroe Street, Freemansburg, 
PA 18017.
FOR FURTHER INFORMATION CONTACT: 
Millie Alvarez, Delaware and Lehigh 
Navigation Canal National Heritage 
Corridor Commission, 10 East Church 
Street, room P-208, Bethlehem, PA 
18018,(215)861-9345.
SUPPLEMENTARY INFORMATION: The 
Commission was established by Public 
Law 100-692 to assist the 
Commonwealth and its political 
subdivisions in planning and 
implementing an integrated strategy for 
protecting and promoting cultural, 
historical and natural resources. The 
Commission will report to the Secretary 
of the Interior and to Congress. The 
agenda for the meeting will focus on the 
planning process.

The meeting will be open to the 
public. Any member of the public may 
file a written statement concerning 
agenda items. The statement should be 
addressed to National Park Service, 
Mid-Atlantic Regional Office, Division 
of Park and Resource Planning, 260 
Custom House, 200 Chestnut Street,

Philadelphia, PA, 19106, attention: 
Deirdre Gibson.

Minutes of the meeting will be 
available for inspection four weeks after 
the iqeeting, at the above-named 
address.

Dated: March 1 4 ,1993 .
Charles P. Clapper, Jr.,
Acting Regional Director, Mid-Atlantic 
Region.
[FR Doc. 9 3 -7020  Filed 3 -2 9 -9 3 ; 8:45 am]
BILUNG COM 4310-70-M

IN TER STA TE COMMERCE 
COMMISSION

[Finance Docket No. 32248]

Hanson Natural Resources Co.-—Non- 
Common Carrier Status— Petition for a 
Declaratory Order

AGENCY: Interstate Commerce 
Commission.
ACTION: Notice of filing of declaratory 
order; extension of comment due date.

SUMMARY: By decision served March 1, 
1993 (58 FR 12052, March 2,1993), the 
Commission sought public comment by 
March 22,1993, on a petition for 
declaratory order filed by Hanson * 
Natural Resources Company (HNRC), 
that HNRC will not, upon 
consummation of certain anticipated 
transactions, become a common carrier 
by railroad. By motion filed March 19, 
1993, HNRC requests a two-week 
extension to April 5,1993, to file 
comments. HNRC states the extension is 
needed to facilitate discussions with 
Chaco Energy Company (Chaco) that 
may resolve the need for Chaco to file 
comments. HNRC states that Santa Fe 
Entities joins in this request. HNRC also 
states this extension will not prejudice 
any party. The request will be granted. 
DATES: Comments must be filed by April
5,1993.
ADDRESSES: Send an original and 15 
copies of comments, referring to 
Finance Docket No. 32248 to: Office of 
the Secretary, Case Control Branch, 
Interstate Commerce Commission, 
Washington, DC 26423.

In addition, send one copy to HNRC’s 
representative: C. Michael Loftus, 
SLOVER & LOFTUS, 1224 Seventeenth 
St., NW., Washington, DC 20036, (202) 
374-7170.
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 927-5660. 
[TDD for hearing impaired: (202) 927- 
57211.

Decided: March 2 4 ,1 9 9 3 .
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By the Commission, Sidney L  Strickland, 
Jr., Secretary.
Sidney L. Strickland, Jr.,
Secretary. '

(FR Doc. 93-7293  Filed 3 -2 9 -9 3 ; 8:45 am]
NUJNG CODE 7036-01-M

DEPARTMENT O F JU S TIC E  

Information Collections Under Review

The Office of Management and Budget 
(0MB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) and the Paperwork 
Reduction Reauthorization Act since the 
last list was published. Entries are 
grouped into submission categories, 
with each entry containing the 
following information:

(1) The title of the form/collection;
(2) the agency form number, if any, 

and the applicable component of 
the Department sponsoring the 
collection;

(3) how often the form must be filled 
out or the information is collected;

(4) who will be asked or required to 
respond, as well as a brief abstract;

(5) an estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent 
to respond;

(6} an estimate of the total public 
burden (in hours) associated with 
the collection; and,

(7) an indication as to whether section 
3504(h) of Public Law 98-511 
applies.

Comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
0MB reviewer, Mr. Jefferson B. Hill on 
(202) 395—7340 and to the Department 
of Justice’s Clearance Officer, Mr. Don 
Wolfrey, on (202) 514-4115 or facsimile: 
(202) 514-1534. If you anticipate 
commenting on a form/collection, but 
find that time to prepare such comments 
will prevent you from prompt 
submission, you should notify the OMB 
reviewer and the DOJ Clearance Officer 
of your intent as soon as possible.
Written comments regarding the burden 
estimate or any other aspect of the 
collection may be submitted to Office of 
Information and Regulatory Affairs,
Office of Management and Budget, 
Washington, DC 20503, and to Mr. Don 
Wolfrey, DOJ Clearance Officer, SPS/ 
JMD/850 WCTR, Department of Justice, 
Washington, DC 20530.

New Collection
(1) Survey of Adults on Probation 

(Pretest)
(2) Form SA P-lX, SAP-15X, SAP-16X, 

SAP-20LX, SAP-25X, SAP-27X, 
SAP-30X, SAP-32X/32AX, SAP-33X/ 
33AX, SAP-35X. Office of Justice 
Programs.

(3) Once.
(4) Individuals or households. State or 

local governments. This is a pretest 
for the Survey of Adults on Probation. 
The full survey will provide data on 
demographic characteristics, offenses, 
sentencing, prior sentences, prior 
alcohol and drug abuse and treatment, 
current supervision and programs, 
and social/family background of 
persons on probation. Pretest date 
will be used to refine procedures for 
the full survey.

(5) 264 annual responses at 1.0 hour per 
response

(6) 264 annual burden hours
(7) Not applicable under 3504(h).

Public comment on these items is
encouraged.

Dated: March 25 ,1993 .
Don W olfrey,
Department Clearance Officer, Department o f
Justice.
[FR Doc. 93-7332 Filed 3 -2 9 -9 3 ; 8:45 am]
BIUJNG COW 4410-1S-M

Information Collections Under Review 

March 24 ,1993 .
The Office of Management and Budget 

(OMB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 USC 
Chapter 35) and the Paperwork 
Reduction Reauthorization Act since the 
last list was published. Entries are 
grouped into submission categories, 
with each entry containing the 
following information:

(1) The title of the form/collection;
(2) The agency form number, if any, 

and the applicable component of the 
Department sponsoring the collection;

(3) How often the form must be filled 
out or the information is collected;

(4) Who will be asked or required to 
respond, as well as a brief abstract;

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond;

(6) An estimate of the total public 
burden (in hours) associated with the 
collection; and,

(7) An indication as to whether 
section 3504(h) of Public*Law 96-511 
applies.

Comments and/or suggestions 
regarding the item(s) contained in this

notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
OMB reviewer, Mr. Jefferson B. Hill on 
(202) 395—7340 and to the Department 
of Justice's Clearance Officer, Mr. Don 
Wolfrey, on (202) 514—4115 or facsimile: 
(202) 514-1534. If you anticipate 
commenting on a form/collection, but 
find that time to prepare such comments 
will prevent you from prompt 
submission, you should notify the OMB 
reviewer and the DOJ Clearance Officer 
of your intent as soon as possible. 
Written comments regarding the burden 
estimate or any other aspect of the 
collection may be submitted to Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, and to Mr. Don 
Wolfrey, DOJ Clearance Officer, SPS/ 
JMD/850 WCTR, Department of Justice, 
Washington, DC 20530.
Reinstatement of a Previously 
Approved Collection for Which 
Approval Has Expired

(1) Application for permission to 
reapply into the United States after 
deportation or removal

(2) 1-212. Immigration and 
Naturalization Service

(3) On occasion
(4) Individuals or households. This 

form provides information to be used to 
determine eligibility for a waiver for an 
inadmissable alien who is applying for 
a visa to enter the United States.

(5) 7,250 annual responses at .33 
hours per response

(6) 2,392 annual burden hours
(7) Not applicable under 3504(h)
(1) 1993 Census of Jails
(2) CJ-3. Bureau of Justice Statistics
(3) Every five years
(4) State or local governments. Federal 

agencies or employees. The 1993 Census 
of Jails will provide current information 
on inmate population and jail facilities 
throughout the country, especially 
population growth and its effects on 
confinement space in local jails.

(5) 3,400 annual responses at 1.0 hour 
per response

(6) 3,400 annual burden hours
(7) Not applicable under 3504(h)
Public comment on these items is

encouraged.
Dated: March 2 4 ,1 9 9 3 .

Don W olfrey,
Department Clearance Officer, Department o f 
Justice.
[FR Doc. 93-7161 Filed 3 -2 9 -9 3 ; 8:45 ami
MLUNQ CODE *410-10-6»
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Lodging of Consent Decree; Acme 
Solvents Reclaiming, Inc., et al.

In accordance with Departmental 
policy and 28 CFR 50.7, notice is hereby 
given that a proposed partial consent 
decree in United States v. A cm e 
Solvents Reclaim ing, Inc., et a l., Case 
No. 89 C 7748, was lodged on March 17, 
1993, with the United States District 
Court for the Northern District of 
Illinois.

The proposed partial consent decree 
resolves claims of the United States 
against defendant Rockford Coatings 
Corporation in United States v. A cm e 
Solvents Reclaim ing, Inc., et a l.r brought 
under section 107 of the Comprehensive 
Environmental Response,
Compensation, and Liability Act 
("CER dA ”), 42 U.S.C. 9601 et seq .t as 
amended, for the recovery of past costs 
incurred by the United States at the 
Acme Solvents Reclaiming hazardous 
waste site ("Acme Site”} in Winnebago 
County, Illinois. Under the terms of the 
decree, Rockford Coatings Corporation 
("Rockford”) will pay the United States 
$101,500 in settlement of the United 
States’ past costs claims against 
Rockford.

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
partial consent decree. Comments 
should be addressed to the Assistant 
Attorney General for the Environment 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530, and should refer to U nited States 
v. A cm e Solvents R eclaim ing, Inc., et 
al., DOJ R a t # 90-11-2-17?.

The proposed partial consent decree 
may be examined at the Office of the 
United States Attorney, 219 S. Dearborn 
Street, Chicago, Illinois 60604; the 
Region 5 Office of the Environmental 
Protection Agency, 77 W. Jackson Bhrd., 
Chicago, Illinois 60604; and at the 
Consent Decree Library, 1120 G Street, 
NW., 4th Floor, Washington, DC 20005, 
202-624-0892. A copy of the proposed 
partial consent decree may be obtained 
in person or by mail from the Consent 
Decree Library, 1120 G Street, NW., 4th 
Floor, Washington, DC 20005. In 
requesting a copy, please refer to the 
case referenced above and enclose a 
check in the amount of $3.75 (25 cents 
per page reproduction costs), payable to 
the Consent Decree Library.
Myles E. Flint,
Acting Assistant Attorney General, 
Environment and Natural Resources Division. 
[FR Doc. 93-7173 Filed 3-29-93; 8:45 am) 
BIUJNG CODE 4410-01-M

Lodging of Partial Consent Decree 
Pursuant to Clean Water Act

In accordance with Departmental 
Policy, 23 CFR 50.7, notice is hereby 
given that a partial consent decree 
resolving three of the five counts in 
United States v. W indward Properties, 
Inc., No. l:91-CV-348-JEC, was lodged 
with the United States District for the 
Northern District of Georgia on March
16,1993.

The proposed partial consent decree 
concerns alleged violations of sections 
301 and 404 of the Clean Water Act, 33 
U.S.C. 1311,1344, as a result of 
un permitted discharges of fill material 
into creeks and wetlands on property 
owned by Windward Properties, Inc. 
("Windward”) in Alpharetta, Georgia. 
Under the partial consent decree. 
Windward will pay a $75,000 civil 
penalty to the U.S. Treasury, will restore 
a portion of the property in accordance 
with a specified three-year restoration 
and monitoring plan, and will preserve 
approximately 55 acres of wetlands as 
mitigation. The partial consent decree 
will not affect litigation on two 
remaining counts of the complaint, 
which involve the construction of a dam 
and artificial lake, and the construction 
of a sports park.

The Department of Justice will receive 
written comments relating to this 
consent decree for a period of thirty 
days from the date of publication of this 
notice. Comments should be addressed 
to the Acting Assistant Attorney 
General, Environment and Natural 
Resources Division, U.S. Department of 
Justice, Attention: Jon M. Lipshultz, 
Attorney, Environmental Defense 
Section, Environment and Natural 
Resources Division, U.S. Department of 
Justice, room 7220,10th A Pennsylvania 
Avenue, NW., Washington, DC 20530, 
and should refer to United States v. 
Windward Properties, Inc., D) Reference 
Number 90-5-1-1-3561.

The partial consent decree and 
accompanying exhibits may be 
examined at the Clark’s office. United 
States District Court for the Northern 
District of Georgia, 2211 U.S. 
Courthouse, 75 Spring Street, SW., 
Atlanta, Georgia, 30335, or a copy may 
be requested from Jon M. Lipshultz at 
the Department of Justice, (202) 514— 
0461.
Myles E. Flint,
Acting Assistant Attorney General, 
Environmental & Natural Resources Division. 
[FR Doc. 93-7172  Filed 3 -2 9 -9 3 ; 8:45 ami 
Biume cooe 4us-»m *

Consent Decree in Clean A k  Act 
Enforcement Action

In accordance with the Departmental 
Policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States v. International Crane Company, 
Civil Action No. K92—1544 was lodged 
with the United States District Court for 
the District of Maryland on March 5, 
1993.

On June 1,1992, the United States 
filed a Complaint against International 
Crane Company (International Crane), 
alleging violations of the Clean Air Act 
National Emission Standards far 
Hazardous Air Pollutants for Asbestos 
(Asbestos NESHAP). This proposed 
Consent Decree resolves International 
Crane’s liability for the violations 
alleged in the Complaint and requires 
International Qrane to comply with the 
requirements of the Clean Air Act and 
the Asbestos NESHAP, and to pay a 
civil penalty of $254X10.00.

The Department of Justice will accept 
written comments relating to this 
Consent Decree for thirty (30) days from 
the date of publication of this notice. 
Please address comments to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, P.Q. 
Box 7611, Ben Franklin Station, 
Washington, DC 20044 and ref«  to 
United States v. International Crane 
Com pany, DOJ No. 90-5-2—1—1695.

Copies of the proposed Consent 
Decree may be examined at the Office of 
the United States Attorney, District of 
Maryland, 101 West Lombard Street, 
Baltimore, Maryland, 21201; the Region 
IB Office of the Environmental 
Protection Agency, 841 Chestnut 
Building, Philadelphia, Pennsylvania 
19107; and at the Consent Decree 
Library, 1120 G Street, NW., 4th Floor, 
Washington, DC 20005 (2021624-0892. 
A copy of the proposed Decree may be 
obtained in person or by mail from the 
Consent Decree Library , 1120 C  Street, 
NW., 4th Floor, Washington, DC 20005. 
When requesting a copy of the proposed 
Consent Decree, please enclose a check 
in the amount of $25.75 (including 
exhibits) (twenty-five cents per page 
reproduction coats) payable to the 
"Consent Decree Library.”
Joins C. Cruden,
Chief, Envkonmental Enforcement Section, 
Environment and Natural Resources DMsion 
U.S. Department o f Justice.
[FR Doc. 8 3 -7274  Fifed 3 -2 9 -9 3 ; 8:45 ami
BILLING CODE 4 H V -0 t-tt
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Antitrust DivisionUnited States v . Canstar Sports USA, Inc.; Proposed Final Judgment and Com petitive Impact Statement

Notice is hereby given, pursuant to 
the Antitrust Procedures and Penalties 
Act, 15 U.S.C. 16 (b) through (h), that a 
proposed Final Judgment, Stipulation, 
and Competitive Impact Statement have 
been filed with the United States 
District Court for the District of . Vermont 
in United States v. Canstar Sports USA, 
lhe., Civil Action No. 2-03CV77.

The complaint in this case alleges that 
Canstar Sports USA, Inc., a seller of 
hockey skates, engaged in a conspiracy 
with its retail dealers to fix the retail 
price at which certain of its hockey 
skates were to be resold in violation of 
Section 1 of the Sherman Act, 15 U.S.C.
1. The proposed Final Judgment enjoins 
the defendant from directly or indirectly 
continuing or renewing the kind of 
conspiracy alleged in the complaint.

Public comment is invited within the 
statutory 60-day comment period. Such 
comments, and responses thereto, will 
be published in the Federal Register 
and filed with the Court Comments 
should be directed to Ralph T.
Giordano, Chief, New York Office, 
Antitrust Division, Department of 
Justice, room 3630, 26 Federal Plaza,
New York, New York 10278 (Telephone: 
212-264-0390).
Joseph H. Widmar,
Director o f Operations, Antitrust Division. 
Stipulation

It is stipulated by and between the 
undersigned parties, by their respective 
attorneys, that:

1. The parties consent that a Final 
Judgment in the form hereto attached 
may be filed and entered by the Court, 
upon the motion of any party or upon 
the Court's own motion, at any time 
after compliance with the requirements 
of the Antitrust Procedures and 
Penalties Act (15 U.S.C. 16), and 
without further notice to any party or 
other proceedings, provided that 
plaintiff has not withdrawn its consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on defendant and 
by filing that notice with the Court.

2. Defendant shall abide by and 
com p ly  with the provisions of the Final 
ju d g m en t pending entry of the Final 
Jud gm ent, and shall, from the date of 
the f il in g  o f  this Stipulation, comply 
w ith all the terms and provisions 
th ereo f as though the same were in full 
force and effect as an order of the Court.

3. This Stipulation and the Final 
Jud gm ent to which it relates are for

settlement purposes only and do not 
constitute an admission by defendant in 
this or any other proceeding that 
Section 1 of the Sherman Act, 15 U.S.C. 
1, or any other provision of law has 
been violated.

4. In the event plaintiff withdraws its 
consent or if the proposed Final 
Judgment is not entered pursuant to this 
Stipulation, this Stipulation shall be of 
no effect whatever and the making of 
this Stipulation shall be without 
prejudice to any party in this or any 
other proceeding.
John W. d ark ,
Acting Assistant Attorney General.
Constance K. Robinson,
Ralph T. Giordano,
Attorneys, Antitrust Division, U.S. 
Department o f Justice.
Philip F. Cody,
John H. Clark,
Jeffrey J. Corrigan,
Attorneys, Antitrust Division, U.S. 
Department o f Justice, room 3630,26 Federal 
Plaza, New York, New York 10278, (212)264- 
0394.
Philip V. Chiareila,
President, Canstar Sports USA, Inc., 50 
Janergin Drive, Swanton, VT05488.
Anne Cramer,
Attorney for Defendant, Miller, Eggleston & 
Rosenberg, Ltd., 150 South Champlain Street, 
P.O. Box 1489, Burlington, Vermont 05402- 
1489.
Final Judgment

Plaintiff, United States of America, 
having filed its complaint herein on 
March 17,1993, and plaintiff and 
defendant, Canstar Sports USA, Inc., 
having consented to the entry of this 
Final Judgment without trial or 
adjudication of any issue of fact or law 
herein and without this Final Judgment 
constituting any evidence against or an 
admission by any party with respect to 
any such issue;

And whereas defendant has agreed to 
be bound by the provisions of this Final 
Judgment pending its approval by the 
Court;

Now, therefore, before the taking of 
any testimony and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby ordered, adjudged 
and decreed as follows:
I

This Court has jurisdiction of the 
subject matter of this action and of the 
party consenting hereto. The complaint 
states a claim upon which relief may be 
granted against defendant under section 
1 of the Sherman Act (15 U.S.C. 1).

n
As used in this Final Judgment:
(A) “Person” means any individual, 

corporation, partnership, company, sole 
proprietorship, firm or other legal 
entity.

(BJ “Retail Dealer” means any person, 
not wholly owned by Canstar, who 
purchases or acquires hockey skates 
manufactured or sold by Canstar for 
resale.

(C) “Resale price” means any price, 
price floor, price ceiling, price range, or 
any mark-up, formula or margin of 
profit relating to hockey skates sold by 
retail dealers.
m

(A) This Final Judgment applies to 
defendant and to each of its officers, 
directors, agents, employees, 
subsidiaries, successors, and assigns, 
and to all other persons in active 
concert or participation with any of 
them who shall have received actual 
notice of this Final Judgment by 
personal service or otherwise.

(B) Defendant shall require, as a 
condition of the sale of all or 
substantially all of its assets or stock, 
that the acquiring party agree to be 
bound by the provisions of this Final 
Judgment.
IV

Defendant is hereby enjoined and 
restrained from directly or indirectly 
entering into, adhering to, maintaining, 
furthering, enforcing or claiming any 
right under any contract, agreement, 
understanding, plan or program with 
any retail dealer to fix, stabilize, or 
maintain the resale prices at which 
hockey skates sold or distributed by 
defendant may be sold or offered for 
sale in the United States by any retail 
dealer; provided that nothing in this 
paragraph shall be deemed to prohibit 
defendant from adopting suggested 
resale prices of hockey skates, 
communicating such prices to retail 
dealers or terminating, unilaterally and 
without any agreement or 
understanding with any other person, 
any dealer that departs from the 
suggested resale price.
V

Defendant is ordered and directed:
(A) To send a written notice, in the 

form attached as Appendix A to this 
Final Judgment, and a copy of this Final 
Judgment, within sixty (60) days of the 
entry of this Final Judgment, to 1) each 
retail dealer who participated in or 
received information from defendant 
regarding defendant's 1990 Advertising 
and Distribution Policy for Select 
Professional Products and 2) each retail
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dealer who purchased hockey skates 
with V2 blades from defendant in either 
1991 or 1992;

OB) To send a written notice, in the 
form attached as Appendix A to this 
Final Judgment, and a copy of this Final 
Judgment, to each retail dealer who 
purchases hockey skates with V2 blades 
from defendant within three (3) years of 
entry of this Final Judgment and who 
was not previously given such notice. 
Such notice shall be sent within thirty 
(30) days after the shipment of hockey 
skates with V2 blades is made to such 
dealer by the defendant; and

(C) To furnish a copy of this Final 
Judgment within thirty (30) days of 
entry of the Final Judgment to each of 
its officers and directors and each of its 
employees, representatives, or agents 
whose duties include supervisory or 
direct responsibility for the sale or 
advertising of hockey skates in the 
United States, except those employees 
whose functions are purely clerical or 
manual.
VI

For the purpose of determining or 
securing compliance with this Final 
Judgment, and subject to any legally 
recognized privilege or any order issued 
under Section VI (E), horn time to time;

(A) Duly authorized representatives of 
the Department of Justice shall, upon 
written request of die Attorney General 
or of the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to defendant at its 
principal office, be permitted;

(1) Access during office hours to 
inspect and copy aU books, ledgers, 
accounts, correspondence and other 
records and documents in the 
possession or under the control of 
defendant, who may have counsel 
present, regarding any matters 
contained in this Final Judgment

(2) Subject to the reasonable 
convenience of defendant and without 
restraint or interference by it, to 
interview officers, employees and agents 
of defendant, who may have counsel 
present regarding any such matters.

(B) Upon the written request of the 
Attorney General or the Assistant 
Attorney General in charge of the 
Antitrust Division made to defendant at 
its principal office, defendant shall 
submit such written reports, under oath 
if requested, with respect to any of the 
matters contained in this Final 
Judgment as may be requested,

(C) No information or documents 
obtained by the means provided in this 
Section VI shall be divulged by any 
representative of the Department of 
Justice to any person other than a duly 
authorized representative of the

Executive Brandt of the UnitBd States, 
except In the course of legal proceedings 
to which the United States is a party, or 
for die purpose of securing compliance 
with this Final Judgment, or as 
otherwise required by law.

(D) If at die time information or 
documents are furnished by defendant 
to plaintiff, defendant represents and 
identifies in writing the material in any 
such information or documents to 
which a claim of protection may be 
asserted under Rule 26(c}(7) of the 
Federal Rules of Civil Procedure, ami 
defendant marks pertinent page of such 
material, “Subject to claim of protection 
under Rule 26(c)(7) of the Federal Rules 
of Civil Procedure,” then W  days notice 
shall be given by plaintiff to defendant

{irior to divulging such material in any 
egal proceeding (other than a grand jury 

proceeding).
(E) Within ten (10) days after 

receiving any request under Sections 
V1(A) or VI(B), defendant may apply to 
this Court for an order to quash or limit 
the scope of the request, and after 
providing plaintiff with an opportunity 
to respond to such application, this 
Court shall enter such order or 
directions as may be necessary or 
appropriate for carrying out and 
ensuring compliance with this Final 
Judgment.
vn

This Final Judgment shall remain in 
effect until 10 years from the date of 
entry.
VIII

Jurisdiction is retained by the Court 
for the purpose of enabling any of the 
parties to this Final Judgment to apply 
to this Court at any time for such further 
orders or directions as may be necessary 
or appropriate for the construction or 
carrying out of this Final Judgment, for 
the modification of any of its provisions, 
for its enforcement or compliance, and 
for the punishment of any violation of 
its provisions.
IX

Entry of this Final Judgment is in the 
public interest.
Appendix A

Dear Retailer: In March 1990, Canstar 
announced its 1990 Advertising and 
Distribution Policy for Select Professional 
Products (“the Policy”) which applied to the 
marketing of its new V -2 blades. The policy 
was ultimately not enforced and was 
withdrawn m the fell o f 1990.

The Antitrust Division of the United States 
Department of Justice filed a civil suit, 
alleging that tbs policy violated the antitrust 
laws. Canstar has agreed, without admitting 
any violation of the law and without being

subject to any monetary penal ties, to the 
entry of a civil Consent Order prohibiting 
certain retail pricing practices in the United 
States. A copy of the Order is enclosed.

Should you have any questions concerning 
this letter, please feel free to contact me.

Sincerely'
Phil Chiarella,
President, Constar Sports USA, irte., 50 
Jonergin Drive, Swan ton, V T05488.

The United States of America, 
pursuant to Section 2 of the Antitrust 
Procedures and Penalties Act ("APPA”), 
15 U.S.C. 16(b), submits this 
Competitive Impact Statement in 
connection with the proposed Final 
Judgment submitted for entry in this 
civil antitrust proceeding.
I
N ature an d Purpose o f  th e Proceeding

On March 17,1993 the United States 
filed a civil antitrust complaint under 
Section 4 of the Sherman Act,, as 
amended, 15 U.S.C, 4, alleging that the 
defendant Canstar Sports USA, Inc. 
(Canstar USA) and certain of its retail 
dealers who are unnamed co
conspirators, had, beginning at least as 
early as February 1990 and continuing 
at least through November 1990, 
engaged in a combination and 
conspiracy, in violation of Section 1 of 
the Sherman Act, 15 U.S.C, 1, to fix the 
retail price of hockey skates with V2 
blades (V2 skates) sold by Canstar USA 
to retail dealers throughout the United 
States. The complaint alleges that, in 
furtherance of this conspiracy, Canstar 
USA:

(a) Established and communicated to 
retail dealers a minimum retail price for 
V2 skates purchased from Canstar USA; 
and

(b) Obtained agreements from retail 
dealers to maintain the minimum retail 
price as a condition of receiving and 
continuing to receive V2 skates from 
Canstar USA.

The complaint also alleges that as a 
result of the combination and 
conspiracy, retail prices of hockey 
skates with V2 blades have been fixed 
and maintained, and competition in 
sales of V2 skates has been restrained.

The complaint seeks an adjudication 
hat the alleged combination and 
onspiracy is illegal, and an injunction 
o enjoin Canstar USA from continuing 
ir renewing the alleged combination or 
onspiracy and prohibiting Canstar USA 
rom engaging in any combination or 
onspiracy or adapting any practice or
k l»n  K o v i n o  a  c i m i l a r  n i im n jC A  FIT P i f o c t .

The United States and Canstar USA 
have stipulated that the proposed Final 
Judgment may be entered after
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compliance with the APPA, unless the 
United States withdraws its consent.

The Court's entry of the proposed 
Final Judgment will terminate the 
action, except that the Court will retain 
jurisdiction over die matter for possible 
further proceedings to construe, modify 
or enforce the Judgment, or to punish 
violations of any of its provisions.

n
Description o f  P ractices Giving R ise to 
the Alleged Violation o f  th e Antitrust 
Laws

CanstarUSA, a Vermont corporation, 
is a leading seller of hockey skates in 
the United States. Hockey skates sold by 
Canstar USA are manufactured in 
Canada by Canstar USA's parent 
corporation. Canstar USA sells hockey 
skates to retail dealers which in turn sell 
them to consumers.

In or about February 1990, Canstar 
USA began to announce its “1990 
Advertising and Distribution Policy for 
Select Professional Products'* (Policy) to 
its retail dealers. The Policy covered the 
sale of Bauer 2000 and Mega 10-90 
hockey skates with a V2 blade option 
(V2 skates) to the general public. The V2 
skate represented a new design in that 
its stainless steel V2 blade was tapered 
to permit greater speed, agility and 
maneuverability.

The Policy announced a suggested 
retail price and a discount price (or 
minimum retail price] for V2 skates and 
provided that retailers who advertised 
V2 skates below the minimum resale 
price would have their allocation of 
such skates interrupted without prior 
notice for 90 days for a first violation,
180 days for a second violation, and an 
indefinite number of days (but in no 
event less than 180 days) for a  third or 
more violations.

After its announcement of the Policy, 
Canstar USA obtained agreements from 
certain retailers to maintain a minimum 
retail price on these skates.

An investigation into Canstar USA’s 
Policy was begun by the Antitrust 
Division of the Department of Justice in 
mid 1990. hi November 1990, Canstar 
USA advised its retail dealers by letter 
that it had not implemented any of the 
restrictions outlined in its Policy and 
that it was cancelling the Policy , 
effective December 1,1990.
in
Explanation o f  th e P roposed  F in al 
Judgment

The parties have stipulated that the 
proposed Final Judgment, in the form 
they negotiated, may be entered by the 
Court at any timé after compliance with 
the APPA. The proposed Final

Judgment states that it shall not 
constitute an admission by either party 
with respect to any issue of fact or law.

The proposed Final Judgment enjoins 
any direct or indirect continuation a t 
renewal of the type of conspiracy 
alleged in the complaint Specifically, 
Section IV enjoins and restrains the 
defendant from entering into, adhering 
to, maintaining, furthering, or enforcing 
any contract agreement, understanding, 
plan or program with any retail dealer 
to fix or maintain the resale prices at 
which hockey skates sold or distributed 
by the defendant may be sold or offered 
for sale in the Unitea States by any 
retail dealer. Section IV provides that 
nothing in the section shall be deemed 
to prohibit the defendant from adopting 
suggested resale prices of hockey skates, 
communicating such prices to retail 
dealers or terminating, unilaterally and 
without any agreement or 
understanding with any other person, 
any dealer that departs from the 
suggested resale price.

Section V of the proposed Final 
Judgment requires the defendant to send 
notices and copies of the Judgment to 
each retail dealer who participated in or 
received information from the defendant 
regarding its Policy and to each retail 
dealer who purchased V2 skates from 
Canstar in either 1991 or 1992. In 
addition, the defendant is required to 
send notice and copies of the Judgment 
to every other retail dealer who 
purchases V2 skates from Canstar USA 
within three years of the date of entry 
of the proposed Final Judgment. The 
defendant is also required to furnish a 
copy of the Judgment to each of its 
officers and directors and each of its 
non-cierical employees, representatives, 
or agents with supervisory or direct 
responsibility for the sale or advertising 
of hockey skates in the United States.

In addition, die proposed Final 
Judgment provides methods for 
determining and securing the 
defendant's compliance with its terms. 
Section VI provides that, upon request 
of the Department of Justice, the 
defendant shall submit written reports, 
under oath, with respect to any of the 
matters contained In the Judgment. 
Additionally, the Department of Justice 
is permitted to inspect and copy all 
books and records, and to interview 
officers, directors, employees and agents 
of the defendant.

Section VII makes the Judgment 
effective for ten years from the date of 
its entry.

Section IK of the proposed Final 
Judgment states that entry of the 
Judgment is in the public interest.
Under the provisions of the APPA, entry 
of the proposed Final Judgment is

conditional upon a determination by the 
Court that the proposed Final Judgment 
is in the public interest.

The Government believes that the 
proposed Final Judgment is fully 
adequate to prevent the continuation or 
recurrence of the violation of Section 1 
of the Sherman Act alleged in the 
Complaint, and that disposition of this 
proceeding without further litigation is 
appropriate and in the public interest
IV
R em edies A vailable to P otential Private 
Litigants

Section 4 of the Clayton Act, 15 
U.S.C. 15, provides that any person who 
has been injured as a result of conduct 

rohibited by the antitrust laws may 
ring suit in federal court to recover 

three times the damages the person has 
suffered, as well as costs and reasonable 
attorney fees. Entry of the proposed 
Final Judgment will neither impair nor 
assist the bringing of any private 
antitrust damage action. Under the 
provisions of Section 5(a) of the Clayton 
Act, 15 U.S.C. 16(a), the proposed Final 
Judgment has no prim a fa c ie  effect in 
any subsequent private lawsuit that may 
be brought against the defendant.
V
Procedures A vailable fo r  M odification o f  
the P roposed  F in al Ju dgment

The United States and the defendant 
have stipulated that the proposed Final 
Judgment may be entered by die Court 
after compliance with die provisions of 
the APPA, provided that the United 
States has not withdrawn its consent

The APPA provides a period of at 
least 60 days preceding tne effective 
date of the proposed Final Judgment 
within which any person may submit to 
the United States written comments 
regarding the proposed Final Judgment. 
Any person who wants to comment 
should do so within 60 days of the date 
of publication of this Competitive 
Impact Statement in the Federal 
Register. The United States will 
evaluate the comments, determine 
whether it should withdraw its consent, 
and respond to the comments. The 
comments and the response of the 
United States will be filed with the 
Court and published in the Federal 
Register.

Written comments should be 
submitted to: Ralph T. Giordano, New 
York Office, Antitrust Division, United 
States Department of Justice, room 3630, 
26 Federal Plaza, New York, New York 
10278.

Under section VIII of die proposed 
Final Judgment, the Court will retain 
jurisdiction over this matter for the
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purpose of enabling any of the parties to 
apply to the Court for such further 
orders or directions as may be necessary 
or appropriate for the construction, 
implementation, modification, or 
enforcement of the Judgment, or for the 
punishment of any violations of the 
Judgment.
VI
Alternatives to the Proposed Final 
Judgm ent

The alternatives to the proposed Final 
Judgment considered by the 
Government were (1) a full trial on the 
merits and on relief and (2) a Judgment 
containing relief ancillary to that 
provided in the proposed Final 
Judgment. In the view of the 
Government, such litigation would 
involve substantial cost to the United 
States and is not warranted because the 
proposed Final Judgment provides 
appropriate relief against the violations 
alleged in the complaint. The 
Government also believes that ancillary 
provisions are not necessary to achieve 
fully adequate and appropriate relief 
against any future violations of the 
nature alleged in the complaint.
VII
Determ inative M aterials and Documents

No materials dr documents were 
determinative in formulating the 
proposed Final Judgment.
Consequently, the Government has not 
attached any such materials or 
documents to the proposed Final 
Judgment.

Dated: New York, New York, March 17, 
1993.
Respectfully submitted,
Philip F. Cody,
John H. d ark ,
Jeffrey J. Corrigan,
Attorney, Antitrust Division, U.S. Department 
of Justice, room 3630,26 Federal Plaza, New 
York, New York 10278, (212) 264-0394.
(FR Doc. 93-7273 Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4410-01-*«

Proposed Modification of Final 
Judgment

Notice is hereby given that defendant, 
Southern Pine Inspection Bureau 
(“SPIB”), has filed with the United 
States District Court for the Eastern 
District of Louisiana a motion to modify 
the Judgment in United States v. 
Southern Pine A ssociation, et al., Civil 
Action No. 275, and that the Department 
of Justice (“Department”), in a 
stipulation also filed with the Court, has 
consented to modification of the 
Judgment but has reserved the right to

withdraw its consent for at least seventy 
(70) days after the publication of this 
notice. The complaint in this case (filed 
February 21,1940) alleged that the 
Southern Pine Association (“SPA”) and 
its lumber company members had fixed 
prices, curtailed output, enforced an 
agreed policy of distribution and 
excluded others from engaging in trade 
and commerce.

On February 21,1940, a Judgment 
was entered against the SPA and its 
members which inter alia  created the 
SPIB as a separate entity to perform 
lumber grading and standards activities. 
In 1969, the Judgment was amended to 
allow SPIB to incorporate in Louisiana 
as a non-profit corporation.

SPIB proposes to make three technical 
amendments to the 1940 Judgment: The 
first would allow SPIB to incorporate in 
any state it desires, not just Louisiana; 
the second would make two changes in 
the SPIB Board of Governors 
membership and selection designed to 
allow a mix of Governors representing 
both large corporate lumber mills, and 
smaller proprietary (or family) lumber 
mills; the third would delete a 
provision, never used, which allowed 
certain trade associations to claim a seat 
on the Board of Governors of SPIB.

The Department has filed with the 
court a memorandum setting forth the 
reasons why the Government believes 
that modification of the Judgment 
would serve the public interest. Copies 
of the Complaint and Judgment, SPIB’S 
motion papers, the stipulation 
containing the Government’s consent, 
the Department’s memorandum and all 
further papers filed with the court in 
connection with this motion will be 
available for inspection at room 3233, 
Antitrust Division, Department of 
Justice, 10th Street and Pennsylvania 
Avenue NW., Washington, DC 20530, 
and at the Office of the Clerk of the 
United States District Court for the 
Eastern District of Louisiana, 500 Camp 
Street, New Orleans, Louisiana 70130. 
Copies of any of these materials may be 
obtained from the Antitrust Division 
upon request and payment of the 
copying fee set by Department of Justice 
regulations.

Interested persons may submit 
comments regarding the proposed 
modification of the decree to the 
Government. Such comments must be 
received by the Division within sixty 
(60) days and will be filed with the 
court by the Government. Comments 
should be addressed to Gary R. 
Spratling, Chief, San Francisco Office, 
Antitrust Division, Department of 
Justice, 450 Golden Gate Avenue, Box

36046, San Francisco, California 94102 
(Telephone: (415) 556-6300).
Joseph H. Widmar,
Director of Operations, Antitrust Division. 
[FR Doc. 93-7271 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILLING CODE 4410-01-*«

United States v. USAir Group, Inc.; 
Proposed Final Judgment and 
Competitive Impact Statement

Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16 (bHh), that a proposed 
Final Judgment, Stipulation and 
Competitive Impact Statement have 
been filed with the United States 
District Court for the District of 
Columbia in United States v. USAir 
Group, Inc., Civil Action No. 93-0530. 
The proposed Final Judgment is subject 
to approval by the Court after the 
expiration of the statutory 60-day public 
comment period and compliance with 
the Antitrust Procedures and Penalties 
Act, 15 U.S.C 16 (bHh).

The complaint in this case alleges that. 
the effect of proposed transactions 
between USAir Group, Inc. (“USAir”) 
and British Airways, Pic (“British 
Airways’ ’) /pursuant to which British 
Airways has invested $300 million in 
USAir for approximately 20 percent of 
USAir’s stock and the two carriers will 
initiate joint operations to provide U.S.- 
London air transportation services, may 
be substantially to lessen competition in 
the provision of non-stop scheduled 
airline passenger service between 
Philadelphia and London and the 
Baltimore/Washington metropolitan 
area and London, and in the provision 
of scheduled airline passenger service 
between interior U.S. points and 
London, in violation of section 7 of the 
Clayton Act, 15 U.S.C. 18.

By international agreement, airline 
service between the United States and 
London may be operated only from 
certain designated gateway cities, and 
the number of airlines that may serve 
each gateway is limited. USAir and 
British Airways are the only two airlines 
permitted to provide nonstop service on 
the Philadelphia-London routes and are 
two of three airlines permitted to serve 
the Baltimore/Washington-London 
route. In addition, the two airlines are 
among eight U.S. or British airlines that 
can provide connecting or one-stop 
service to passengers travelling between 
London and cities located in the Eastern 
and Mid-Atlantic regions of the United 
States. The proposed Final Judgment 
requires USAir to sell to another U.S. 
Airline its authority to serve London 
from each of its three gateways 
(Philadelphia, Baltimore/Washington
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and Charlotte) within 45 days of the 
date it and British Airways begin joint 
operations from that gateway. The 
proposed Final Judgment further 
provides that if such sale is not made, 
USAir must surrender its authority to 
serve the route to the United States 
Department of Transportation which 
can then designate another United 
States airline to serve the route.

Public comment is invited within the 
statutory 60-day comment period. Such 
comments, and responses thereto, will 
be published in the Federal Register 
and hied with the Court. Comments 
should be directed to Mark C.
Schechter, Chief, Transportation,
Energy, and Agriculture Section, 
Antitrust Division, Department of 
Justice, 555 Fourth Street NW., room 
9104, Washington, DC 20001.
Joseph H. W idm ar,
Director of Operations, Antitrust Division. 

Stipulation
It is stipulated by and between the 

undersigned parties, by their respective 
attorneys, that:

1. The Court has Jurisdiction over the 
subject matter of this action and over 
each of the parties thereto, and venue of 
this action is proper in the District of 
Columbia;

2. H ie parties consent that a Final 
Judgment in the form hereto attached 
may be filed and entered by the Court, 
upon the motion of any party or upon 
the Court’s own motion, at any time 
after compliance with the requirements 
of the Antitrust Procedures and 
Penalties Act (15 U.S.C. 16), and 
without further notice to any party or 
other proceedings, provided that 
plaintiff has not withdrawn consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on defendant and 
by filing that notice with the Court;

3. Defendant shall abide by and 
comply with the provisions of the Final 
Judgment pending entry of the Final 
Judgment;

4. This Stipulation and the Final 
Judgment to which it relates are for 
settlement purposes only and do not 
constitute an admission by defendant in 
this or any other proceeding that section 
7 of the Clayton Act, 15 U.S.C. 18, or 
any other provision of law has been 
violated;

5. In the event plaintiff withdraws its 
consent or if the proposed Final 
Judgment is not entered pursuant to this 
Stipulation, this Stipulation shall be of 
no effect whatever, and the making of 
this Stipulation shall be without 
prejudice to any party in this or any 
other proceeding'.

Dated: March 15 ,1993.

For Plaintiff United States o f America: 
John W. Clark,
Acting Assistant Attorney General.
Constance K. Robinson,
Mark C. Schechter,
Roger W. Fones,
Attorneys, Antitrust Division, U.S. 
Department of Justice.
Robert D. Young,
DC Bar #248260 
Stephen B. Donovan,
Attorneys, U.S. Department of Justice, 
Antitrust Division, Transportation, Energy, 
and Agriculture Section, 555 Fourth Street, 
NW., Washington, DC20001, (202)307-6310.

For Defendant USAir Group, Inc. 
Covington & Burling,
Charles Rule,
A Member o f the Firm.

Final Judgment
Whereas, plaintiff, United States of 

America, having filed its Complaint 
here on March 15,1993, and plaintiff 
and defendant, by their respective 
attorneys, having consented to the entry 
of this Final Judgment without trial or 
adjudication of any issue of fact or law 
herein and without this Final Judgment 
constituting any evidence against or an 
admission by any party with respect to 
any such issue;

And whereas, defendants have agreed 
to be bound by the provisions of this 
Final Judgment pending its approval by 
the Court;

Now, therefore, before the taking of 
any testimony and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby 

O rdered, Adjudged, and D ecreed as 
fo llow s:
I
Jurisdiction

This Ccrurt has jurisdiction over the 
subject matter of this action and over 
each of the parties hereto. The 
Complaint states a claim upon which 
relief may be granted against the 
defendant under section 7 of the 
Clayton Act, as amended (15 U.S.C. 18).
U
D efinitions

As used in this Final Judgment:
A. "USAir” means USAir Group, 

Incorporated, a Delaware corporation 
with headquarters in Arlington, 
Virginia.

B. The ‘‘U.S.-U.K. Routes” means 
USAir’s existing rights to operate 
scheduled airline passenger service on 
airline routes between Philadelphia and 
London, Baltimore-Washington

International and London, and 
Charlotte, North Carolina and London.

C. The "Transaction'’ means the 
Investment Agreement between USAir 
Group, Inc. and British Airways Pic, 
dated as of January 21,1993.

D. The "Commencement Date” 
means, with respect to each U.S.-U.K. 
Route, the date upon which USAir and 
British Airways Pic begin holding out to 
the public code-sharing service at the 
U.S. gateway for that route.

E. "Code-Sharing Service” means 
scheduled airline passenger service 
between cities, all or part of which is 
operated by one airline but which is 
identified with the airline designator 
code of another airline.
III
A pplicability

A. The provisions of this Final 
Judgment shall apply to the'defendant, 
to its successors and assigns, to its 
subsidiaries, affiliates, directors, 
officers, managers, agents, and 
employees, and to all other persons in 
active concert or participation with any 
of them who shall have received actual 
notice of this Final Judgment by 
personal service or otherwise.

B. Defendant shall require, as a 
condition of the sale or other 
disposition of all or substantially all or 
its assets or stock, that the acquiring 
party agree to be bound by the 
provisions of this Final Judgment.

C. Nothing herein shall suggest that 
any portion of this Final Judgment is or 
has been created for the benefit of any 
third party, and nothing herein shall be 
construed to provide any rights to any 
third party.
IV
Divestiture o f  U.S.-U.K. Boutes

A. USAir is hereby ordered and 
directed to divest each U.S.-U.K. Route 
to a purchaser and on terms approved 
by plaintiff within 45 days,of that 
route’s Commencement Date or such 
additional time as may be granted 
pursuant to Section IV.B of this Final 
Judgment.

B. USAir shall take all reasonable 
steps to comply with section IV.A of 
this Final Judgment. USAir’s obligation 
to complete the Divestiture of each U.S.- 
U.K. Route as required by section IV.A 
of this Final Judgment shall be tolled 
during the period commencing on the 
filing by USAir with the U.S. 
Department of Transportation of an 
application for approval of the transfer 
of that route to the approved purchaser, 
and ending upon the issuance by the 
U.S. Department of Transportation of a 
final order approving or disapproving
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such transfer, dismissing the petition, or 
otherwise discontinuing the proceeding. 
In its sole discretion, plaintiff may 
extend, upon USAir’s request, the date 
by which USAir must divest any of the 
U.S.-U.K. Routes.
V
Relinquishm ent o f  U.S.-UJC. Routes

In the event that USAir does not 
divest a U.S.-U.K. Route within the 
period prescribed by section IV of this 
Final Judgment, USAir is hereby 
ordered and directed to relinquish all 
licenses, certificates, and authorities for 
that U.S.-l/K. Route to the U.S. 
Department of Transportation.
VI
N otification

Immediately following entry of a 
binding contract to effect any proposed 
divestiture pursuant to section IV of the 
Final Judgment, defendant shall notify 
plaintiff of the proposed divestiture.
The notice shall set forth the details of 
the proposed transaction. Plaintiff shall 
notify the defendant in writing, stating 
whether or not the plaintiff objects to 
the proposed divestiture, (1) within 
fifteen (15) days after the receipt of the 
notice from the defendant, or (2) within 
fifteen (15) days of the receipt of 
additional information from the 
defendant or purchaser, if the plaintiff 
deems it necessary to obtain additional 
information to evaluate the transaction 
and if the plaintiff requests such 
information from the defendant or 
purchaser within ten (10) days of the 
receipt of the notice. If plaintiff provides 
written notice to defendant that it does 
not object, then the divestiture may be 
consummated. Upon objection by 
plaintiff, a divestiture proposed under 
section IV shall not be consummated 
unless approved by the Court.
VH
Preservation o f A ssets

Until the divestiture or 
relinquishment required by the Final 
Judgment has been accomplished, 
defendant shall refrain from taking any 
action that would jeopardize the 
divestiture of the divestiture assets.
VIII
Visitorial Clause

For the purpose of determining or 
secûring compliance with this Final 
Judgmént, and subject to any legally 
recognized privilege, from time to time:

A. Upon written notice of the 
Attorney General or of the Assistant 
Attorney General in charge of the 
Antitrust Division and after reasonable

notice made to defendant’s principal 
office, duly authorized representatives 
of the Department of Justice shall be 
permittee!;

1. Access during office hours of 
defendant to inspect and copy all non- 
privileged books, ledgers, accounts, 
correspondence, memoranda and other 
records and documents in the 
possession or under the control of 
defendant, who may have counsel 
present, relating to any matters 
contained in this Final Judgment; and

2. Subject to the reasonable 
convenience of defendant and without 
restraint or interference from it, to 
interview officers, employees and agents 
of defendant, who may have counsel 
present, regarding any such matters.

B. Upon the written request of the 
Attorney General or of the Assistant 
Attorney General in charge of the 
Antitrust Division made to defendant’s 
principal office, defendant shall submit 
such written reports, under oath if 
requested, with respect to any of the 
matters contained in this Final 
Judgment as may be requested.

No information or documents 
obtained by the means provided in this 
Section shall be divulged by any 
representative of the Department of 
Justice to any person except in the ~ 
course of legal proceedings to which the 
United States is a party (including grand 
jury proceedings), or for the purpose of 
securing compliance with this Final 
Judgment, or as otherwise required by 
law.

C. If at the time information or 
documents are furnished by defendant 
to plaintiff, defendant represents and 
identifies in writing the material in any 
such information or documents to 
which a claim of protection may be 
asserted under Rule 26(c)(7) of the 
Federal Rules of Civil Procedure, and 
defendant marks each pertinent page of 
such material, “Subject to claim of 
protection under Rule 26(c)(7) of the 
Federal Rules of Civil Procedure,” then 
ten (10) days notice shall be given by 
plaintiff to defendant prior to divulging 
such material in any legal proceeding 
(other than a grand jury proceeding) to 
which defendant is not a party.
IX
Retention o f  Jurisdiction

Jurisdiction is retained by this Court 
for the purpose of enabling any of the 
parties to this Final Judgment to apply 
to this Court at any time for such further 
orders and directions as may be 
necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions hereof, for the

enforcement of compliance herewith, 
and for the punishment of any 
violations hereof.
X
Term ination

This Final Judgment will expire on 
the fifth anniversary of the date of its 
entry.
XI
Public Interest

Entry of this Final Judgment is in the 
public interest.
Competitive Impact Statement

Pursuant to section 2(b) of the 
Antitrust Procedures and Penalties Act 
(“APPA”), 15 U.S.C. 16 (bHh), the 
United States of America files this 
Competitive Impact Statement relating 
to the proposed Final Judgment 
submitted for entry with the consent of 
USAir Group, Inc. in this civil antitrust 
proceeding.
I
Nature and Purpose o f  the Proceeding

On March 15,1993, the United States 
filed a Complaint alleging that a 
proposed partial stock acquisition of 
USAir Group, Inc. (hereafter "USAir”) 
by British Airways Pic (hereafter "BA”) 
and proposed joint operation between 
the two companies would violate 
section 7 of the Clayton Act (15 U.S.C. 
18). The Complaint alleges that the 
effect of the transaction may be 
substantially to lessen competition in 
the provision of scheduled airline 
passenger service and nonstop 
scheduled airline passenger service in 
various U.S.-London city pair markets. 
Both USAir and BA provide such 
service. The Complaint seeks, among 
other relief, a permanent injunction 
ordering USAir to divest its authority to 
provide nonstop scheduled airline 
passenger service between Baltimore 
and London, between Philadelphia and 
London and between Charlotte and 
London.

On March 15,1993, the United States 
and the defendant filed a Stipulation by 
which they consented to the entry of a 
proposed Final Judgment designed to 
eliminate the anticompetitive efforts of 
the transportation. Under the proposed 
Final Judgment, as explained more fully 
below, USAir would be required to sell, 
within 45 days of its beginning to 
operate code-sharing service with BA 
from any of its getaways, its authority to 
fly scheduled passenger service from the 
gateway to London. If it should fail to 
do so, and the United States, in its sole 
discretion, has not granted a request by 
defendants for additional time to effect
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the divestiture, the route authority 
would be surrendered by US Air to the 
Department of Transportation for 
designation o f other U.S. airlines to 
serve these routes.

The United States and the defendant 
have agreed that the proposed Final 
Judgment may be entered after 
compliance with the APPA. Entry of the 
proposed Final Judgment will terminate 
the action, except that the Court will 
retain Jurisdiction to construe, modify, 
and enforce the Final Judgment, and to 
punish violations of the Final Judgment.

H
Events Giving R ise to the A lleged  
Violation
A. The Proposed Transaction

On January 21,1992, USAir and BA 
entered into an agreement whereby BA 
acquired approximately 20% of USAir’s 
equity for $300 million. USAir and BA. 
have also agreed to begin Jointly 
providing connecting air service 
between interior U.S. points and 
London using shared airline designator 
codes. USAir flights between interior 
U.S. points and the Baltimore, 
Philadelphia, Charlotte and Pittsburgh 
gateways will be designated with a BA 
flight number for connections to BA 
flights between the gateways and 
London.

In addition, the agreement permits BA 
to make additional stock purchases and 
acquire more control over USAir within 
the.next 5 years, to the extent permitted 
by U.S. law. If BA makes the additional 
purchases, the two companies have 
agreed to further integrate their 
operations.
B. Analysis

The Complaint alleges that the 
proposed transaction would violate 
section 7 of the Clayton Act (15 U.S.C. 
18) because its effect will be to lessen 
competition between USAir and BA in 
the provision of scheduled airline 
passenger service and the provision of 
nonstop scheduled airline passenger 
service in multiple U.S.-London city 
pair- markets, and may be substantially 
to lesson competition generally in the 
provision of such service.

Air transportation between the United 
States and London is governed by a 
bilateral air services agreement between 
the governments of the United States 
and United Kingdom of Great Britain 
and Northern Ireland (“U.K.”} pursuant 
to w h ich  air service must be provided 
via a limited number of gateway cities. 
The bilateral also limits the number of 
airlines allowed to provide nonstop 
service between two gateways (usually 
to o n e  airline from each country}, and

the number of flights each airline may 
provide. As a result, service to all non
gateway points must connect or stop at 
a gateway.

Most people travelling between U.S. 
cities and London have no substitute for 
scheduled airline passenger service to 
which they could turn if there were a 
small but significant and ncmtransitory 
increase in the price of scheduled 
airline passenger service. Scheduled 
airline passenger service can be 
provided either without stops at 
intermediate points or with stops or 
changes of planes at one or more 
intermediate points. Many passengers 
are particularly time-sensitive and value 
the greater speed and reliability 
provided by nonstop service. Such 
passengers would not substitute one- 
stop or connecting service for nonstop 
service in response to a small but 
significant and nontrensitory increase in 
the price of nonstop service.

BA serves London on a nonstop basis 
from fourteen U.S. gateways, including 
Philadelphia and Baltimore/ 
Washington. It is the largest provider of 
U.S.-London scheduled passenger air 
transportation, providing approximately 
38% of all seats offered on nonstop 
flights between U.S. gateways and 
London. It provides service to non
gateway U.S. points through interline 
connections with flights operated by 
U.S. airlines. USAir serves London from 
three U.S. gateways: Philadelphia, 
Baltimore, and Charlotte. It provides 
roughly 3%  of all nonstop seats offered 
between the U.S. and London.

The complaint alleges that USAir and 
BA compete in the provision of two 
relevant products, each offered in 
multiple geographic markets. First, they 
are the only two airlines providing 
nonstop service in the Philadelphia- 
London city pair, and two of only three 
airlines providing nonstop service 
between Baltimore/Washington and 
London.

Second, they compete in providing 
one-stop or connecting scheduled 
airline passenger service between 
nongateway U.S. points, particularly 
those located in the northeastern and 
Mid-Atlantic U.S. regions, and London. 
USAir and BA are two of eight U.S. or 
British carriers authorized to serve 
London from eastern U.S. gateways at 
which passengers travelling to and from 
points in the Northeastern and Mid- 
Atlantic regions of the U.S. could make 
convenient connections to London.

As measured by the number of seats 
on nonstop flights operated from the 
gateways offering reasonably convenient 
connections for northeastern passengers 
(Boston, New York, Newark, 
Philadelphia and Baltimore/

Washington), the Herfindahl-Hirschman 
Index (HHI) of concentration for 
scheduled airline passenger service 
between northeastern U.S. cities and 
London is 2150. A combination of BA’s 
38% market share of available seats and 
USAir’s 4,5% market share of available 
seats would increase the HHI by 349 to 
2499. Mid-Atlantic passengers can 
conveniently travel via Charlotte and 
Atlanta in addition to the northeastern 
gateways listed above, Using capacity 
measures (i.e., seats available on 
nonstop flights), a combination of BA 
and USAir would increase the HHI from 
1993 to 2459.

Using gateway capacity (Le., seats 
available on nonstop flights from 
gateways serving the region) to measure 
changes in concentration may overstate 
the adverse effects of this transaction on 
competition for interior U.S. passengers, 
however. BA is not permitted under the 
bilateral agreement to operate service to 
interior U.S. points on its own aircraft 
(i.e., "online service”). Passengers 
wishing to use BA’s transatlantic service 
must instead travel between the U.S. 
interior point and the U.S. gateway on 
flights operated by U.S. carriers and 
make an interline connection to the BA 
flight at the gateway. Because 

assengers prefer online service and 
ecause it is frequently more expensive 

for airlines to serve passengers on an 
interline basis than on an online basis, 
BA’s gateway market shares, and the 
HHI measurements based on them, may 
overstate BA’s competitive impact in 
these markets.

Even if BA’s competitive importance 
in interior markets is overstated by 
market share measurements based on 
seats available from gateways, the 
market for such services is nonetheless 
concentrated, and a combination of 
USAir and BA would increase 
concentration levels by a significant 
degree. Increases in concentration in 
these markets are particularly likely to 
harm consumers because the airlines 
serving them are permitted to meet 
under the aegis of the International Air 
Transport Association (“LATA”) to agree 
on the prices they will charge. The 
IATA cartel makes it significantly easier 
for the carriers jointly to exercise market 
power.

The Complaint alleges that the 
transaction may eliminate competition 
between USAir and BA and may 
substantially lessen competition in the 
relevant markets. Under the transaction, 
BA has purchased a 20% equity 
position and has the right to purchase 
up to 49% of USAir’s equity. The 
airlines intend to coordinate their 
respective services at Philadelphia, 
Baltimore, Charlotte and Pittsburgh and
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to offer code-sharing connecting service 
at those points. The joint service in 
combination with the substantial equity 
ownership will give each carrier a 
substantial interest in the other’s traffic 
and profits on the routes between those 
gateways and London, and will thereby 
reduce each carrier’s incentive to engage 
in competition which may negatively 
affect the other carrier’s traffic and 
profits. The reduced incentive to 
compete, along with the lack of 
reasonable substitutes for airline service 
in those city-pairs and the barriers to 
entry by other airlines, indicates that the 
effect of the transaction may be 
substantially to lessen competition in 
violation of section 7 of the Clayton Act.
in
Explanation o f  the Proposed Final 
Judgment

The United States brought this action 
because the effect of the proposed 
transaction between USAir and BA may 
be substantially to lessen competition in 
the provision of scheduled airline 
passenger service between numerous 
U.S. cities and London in violation of 
section 7 of the Clayton Act. On the 
other hand, the transaction also 
promises to increase efficiency and 
competition in a number of significant 
respects. The joint operations by the two 
carriers will permit the introduction of 
nonstop service between Pittsburgh and 
London, will result in new online 
competition between interior U.S. 
points and points beyond London, and 
promises new or improved online 
service between interior U.S. points and 
London. These efficiencies are unlikely 
to be realized by either carrier acting 
independently because of provisions in 
the U.S.-U.K. bilateral agreement that 
restrict service to and beyond gateways.

The risk to competition posed by the 
transaction can be significantly reduced 
and the significant procompetitive 
benefits preserved if USAir’s route 
authority between its U.S. gateways and 
London is transferred to one or more 
U.S. airlines with an incentive to 
compete in U.S.-London dty pair 
markets. To this end, the provisions of 
the proposed Final Judgment are 
designed to accomplish either (1) the 
sale of USAir’s authority to serve U.S.- 
London routes to another U.S. airline or
(2) in the absence of such a sale, the 
surrender of USAir’s authority to serve 
that route and designation of another 
U.S. airline by the Department of 
Transportation. >

Section IV of the proposed Final 
Judgment would direct USAir to sell its 
authority to serve each of its U.S.- 
London routes within 45 days of the

date the two carriers begin to provide 
joint code-sharing service at the U.S. 
gateway for that route to a purchaser 
approved by the United States 
Department of Justice. By making the 
requirement to divest contingent on the 
initiation of joint service, this provision 
ensures that the competitive harm of the 
transaction (loss of an independent 
competitor) is not suffered until the 
machinery that can generate the 
anticipated procompetitive benefits (the 
new online joint service) is in place.

Section V provides that if USAir does 
not complete a sale as required under 
Section IV of the proposed Final 
Judgment, it shall surrender the route 
authority to the United States 
Department of Transportation, which 
will then award to another United States 
airline the route authority that enabled 
USAir to serve Baltimore-London, 
Philadelphia-London and/or Charlotte- 
London.
IV
R em edies A vailable to Potential Private 
Litigants

Section 4 of the Clayton Act (15 
U.S.C. 15) provides that any person who 
has been injured in his business or 
property as a result of conduct 
forbidden by the antitrust laws 
(including section 7 of the Clayton Act) 
may bring suit in federal court to 
recover three times the damages 
suffered, as well as costs and reasonable 
attorneys fees. Entry of the proposed 
Final Judgment will neither impair nor 
assist the bringing of any private 
antitrust damage action. Under the 
provisions of section 5(a) of the Clayton 
Act (15 U.S.C. 16(a)), the proposed Final 
Judgment has no prim a fa c ie  effect in 
any subsequent private lawsuit that may 
be brought.
V
Procedure A vailable fo r  M odification o f  
the P roposed Final Judgm ent

The United States and defendants 
have stipulated that the proposed Final 
Judgment may be entered by the Court 
after compliance with the provisions of 
the APPA,'provided that the United 
States has not withdrawn its consent. 
The APPA conditions entry upon the 
Court’s determination that the proposed 
Final Judgment is in the public interest.

The APPA provides a period of at 
least 60 days preceding the effective 
date of the proposed Final Judgment 
within which any person may submit to 
the United State written comments 
regarding the proposed Final Judgment. 
Any person who wishes to comment 
should do so within 60 days of the date 
of publication of this Competitive

Impact Statement in the Federal 
Register. The United States will 
evaluate the comments, determine 
whether it should withdraw its consent, 
and respond to comments. The 
comments and the response of the 
United States will be filed with the 
Court and published in the Federal 
Register.

Written comments should be 
submitted to: Marie C. Schechter, Chief, 
Transportation, Energy, and Agriculture 
Section, Antitrust Division, Judiciary 
Center Building, 555 4th Street, NW., 
room 9104, Washington, DC 20001.
VI
A lternatives to the P roposed Final 
Judgm ent

The proposed Final Judgment requires 
that USAir sell its Baltimore-London, 
Philadelphia-London and/or Charlotte- 
London international route authority 
within a specified time after 
commencement of joint code-sharing 
operations with BA on any of those 
routes, or surrender the authority for 
designation by the Department of 
Transportation to another airline. Thus, 
compliance with the proposed Final 
Judgment would resolve the competitive 
concerns raised by the transaction with 
respect to nonstop and connecting 
service at the Philadelphia-London and 
Baltimore/W ashingt on-London 
gateways and connecting service at the 
Charlotte gateway.

Under the terms of the U.S.-U.K. 
bilateral aviation agreement, a U.S. 
carrier holding authority to serve 
London from the Baltimore/Washington 
or Charlotte gateways may seek 
permission from the Department of 
Transportation to transfer that authority 
to another U.S. gateway point. If 

ermission is sought from and approved 
y the Department of Transportation, 

the transfer of USAir’s Baltimore or 
Charlotte required by the Final 
Judgment may result in service patterns 
that differ from those that exist today. 
The United States considered a remedy 
that would require the transferee carrier 
to use the authority to serve specified 
gateways. However, that alternative was 
rejected because such a restriction in 
this case could harm airline passengers 
traveling to London as a whole by 
producing an inefficient allocation of 
the limited authority to serve London.

Also, litigation is an alternative to a 
consent decree in a Section 7 Clayton 
Act case. The United States rejected this 
alternative because the sale or surrender 
of USAir’s route authority required 
under the proposed Final Judgment, 
which likely would result in a transfer 
to a U.S. carrier that already provides
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London service and possibly could 
result in  the transfer to a new gateway,
Î nonetheless would reduce the 
‘anticom petitive effects of the 
transaction while preserving the 

¡significant procompetitive effect 
discussed in Part Iff above. With the 
proposed re lie f, the procompetitive 
benefits of the transaction clearly 
outweigh its anticompetitive effects. 
Seeking to enjoin the transaction, which 
is the o n ly  other relief practicably 
available, would therefore not advance 
the p u b lic  interest.

The United States is satisfied that the 
proposed Final Judgment sufficiently 
resolves the antitrust violation alleged 
in the Complaint. Although the 
proposed Final Judgment may not be 
entered until the criteria established by 
the APPA (15 U.S.C. 16(b)-(h)) have 
been satisfied, the public will benefit 
immediately from the requirements of 
the proposed Final Judgment because 
the defendants have stipulated to 
comply with its terms pending its entry 
by the Court.
VII
Determinative M aterials and Documents

There are no materials or documents 
that the United States considered to be 
determinative in formulating this 
proposed Final Judgment. Accordingly, 
none are being filed with this 
Competitive Impact Statement.

Dated: March 15,1993.
Respectfully submitted,

Robert D. Young,
Attorney, U.S. Department o f Justice,
Antitrust Division, 555 Fourth Street, NW., 
Washington, DC20001,202/307-6318.
[FR Doc. 93-7272 Filed 3 -2 9 -9 3 ; 8:45 ami 
BILUNG CODE 4410-01-44

National Cooperative Research Act of 
1984; Industrial Macromolecular 
Crystallography Assoc.

Notice is hereby given that, on March
3,1993, pursuant to section 6(a) of the 
National Cooperative Research Act of 
1984,15 U.S.C. 4301 et seq. (“the £ c t”j, 
the Industrial Macromolecular 
Crystallography Association (“IMCA”), 
filed written notifications 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing changes in its 
membership. The notifications, were 
filed for the purpose of extending the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, Parke-Davis 
Pharmaceutical Research, a division of 
Warner-Lambert Corporation, Morris

Plains, NJ, has become a member of the 
IMCA, and E. I. DuPont de Nemours and 
Company, Inc. has withdrawn as a 
member.

No other changes have been made in 
either the membership or planned 
activity of the group research project. 
Membership in this group research 
project remains open, and IMCA intends 
to file additional written notification 
disclosing all changes in membership.

On October 23,1990, IMCA filed its 
original notification pursuant to section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to section 6(b) of the 
Act on December 3,1990, (55 FR 
49952).

The last notification was filed with 
the Department on January 16,1992. A 
notice was published in the Federal 
Register pursuant to section (b) of the 
Act on February 21,1992, (57 FR 6247). 
Joseph H. Widmar,
Director of Operations, Antitrust Division.
[FR Doc. 93-7176 Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4410-01-44

National Cooperative Research Act of 
1984; Microelectronics and Computer 
Technology Qorp.

Notice is hereby given that, on 
February 4,1993, pursuant to section 
6(a) of the National Cooperative 
Research Act of 1984,15 U.S.C 4301 et 
seq. (“the Act”), Microelectronics and 
Computer Technology Corporation 
(“MCC”) has filed written notifications 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing certain 
information. The notifications were 
filed for the purpose of extending the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, the changes are as follows:

(1) Zenith Electronics Corporation, 
Melrose Park, IL, has become a 
participant in MCC’s Field Emission 
Display Project;

(2) Tamarack Storage Devices, Inc., 
Austin, TX, has agreed to participate in 
MCC’s holostore commercialization 
research;

(3) MCC is conducting research on the 
application of volume holographic 
storage to high definition systems and 
Tamarack Storage Devices, Inc., has 
agreed to participate in this research;

(4) Hughes Training, Inc., Arlington, 
TX, and TeleVideo Services, 
Incorporated, Summit, NJ, have become 
associate members in MCC’s “First 
Cities’’ technology study;

(5) Kopin Corporation, Taunton, MA, 
and MCC have entered into a Joint

Venture Research Agreement to conduct 
research and development relating to 
scalable high density electronic 
packaging technology based on thin film 
modules;

(6) Unisys Corporation, San Diego,
CA, has become an Associate Member of 
MCC and a participant in the Open 
Systems 2 Project within MCC’s 
Packaging/Interconnect Technology 
Program.

On December 21,1984, MCC and its 
shareholders filed their original 
notification pursuant to section 6(a) of 
the Act. The Department of Justice 
published a notice in the Federal 
Register pursuant to section 6(b) of the 
Act on January 17,1985 (50 FR 2633).

The last notification was filed with 
the Department on November 6,1992. A 
notice was published in the Federal 
Register pursuant to section 6(b) of the 
Act on January 28,1993 (58 FR 6420). 
Joseph H. Widmar,
Director o f Operations, Antitrust Division.
[FR Doc. 93-7174 Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4410-01-14

National Cooperative Research Act of 
1984; UNIX International, Inc.

Notice is hereby given that, on 
February 3,1993, pursuant to section 
6(a) of the National Cooperative 
Research Act of 1984,15 U.S.C. 4301 et 
seq. (“the Act”), UNIX International,
Inc. (“UNIX”), filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing changes in its 
membership. The notifications were 
filed for the purpose of extending the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, the following have become 
members of UNIX effective on January 
25,1993: Simula S.R.L., Lucca, Italy; 
Applix, Inc., Westboro, MA; Mafatlal 
Consultancy Services, Bombay, India; 
Eagle Financial Network, Kingston, 
Jamaica, West Indies; Consensys Corp., 
Markham, Ontario, Canada; Tellabs 
Operations, Inc., Lisle, IL; Charles 
University, Praha, Czechoslovakia; Bull, 
Echirolles Cedex, France; Defense 
Research & Development Organization, 
New Delhi, India; Emerging 
Technologies Group, Inc., Dix Hills, NY; 
ITT Hartford Insurance, Hartford, CT; 
Independence Technologies, Inc., 
Freemont, CA; Data Logic Ltd., Harrow, 
Middlesex, Great Britain; The London 
Parallel Applications, London, Great 
Britain; Société Nationale ELF 
Aquintaine, Paris La Defense, France; 
and Peerless Technologies Ltd.,
Calcutta, India.
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On January 30,1989, UNIX filed its 
original notification pursuant to section 
6(a) of the A ct The Department of 
Justice published a notice in the Federal 
Register pursuant to section 6(b) of the 
Act on March 1,1989 (54 FR 8608).

The last notification was filed with 
the Department on November 5,1992. A 
notice was published in the Federal 
Register pursuant to section 6(h) of the 
Act on December 31,1992 (57 FR 
62584).
Joseph H. Widiaar,
Director o f Operations, Antitrust Division.
(FR Doc. 93-7175 Filed 3-29i-93; 8:45 am}
Bit. UNO CODE 4410-01-*!

Drug Enforcement Administration

Denial of Application; Elliot F. Monroe, 
M.D.

On November 5,1992, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause to Elliott F. Monroe,
M.D. at 2236 Dogwood, Pampa, Texas, 
proposing to deny his DEA application 
executed on January 22,1992. The 
Order to Show Cause alleged that Dr. 
Monroe's registration would be 
inconsistent with the public interest as 
that term is used in 21 U.S.G. 823(f).

The Order to Show Cause was sent to 
Dr. Monroe by registered mail, return 
receipt requested. The receipt indicates 
that the Order to Show Cause was 
received by Dr. Monroe on November
27,1992. More than thirty days have 
passed since the Order was received and 
the Drug Enforcement Administration 
has received no response thereto. 
Therefore, the Administrator concludes 
that Dr. Monroe has waived his 
opportunity for a hearing on the issues 
raised in the Order to Show Cause and, 
pursuant to 21 CFR1301.54(d) and 
1301.54(e), enters this final order based 
on the information contained in the 
DEA investigative file. 21 CFR 1301.57.

The Administrator finds that on 
December 30,1991, the Florida Medical 
Board revoked Dr. Monroe’s license to 
practice medicine due to findings of 
unprofessional conduct, incompetence 
and negligence. Based on his lack of 
authorization to handle controlled 
substances in the State of Florida, Dr. 
Monroe’s previous DEA Certificate o f  
Registration was revoked. See 57 FR 
23246 (June 2,1992).

The Administrator also finds that Dr. 
Monroe filed a DEA application for 
registration, dated January 22,1992, and 
indicated that he never had a state 
professional license revoked, 
suspended, denied, restricted or placed

on probation. In fact. Dr. Monroe knew, 
or should have known, that the Florida 
Board of Medicine suspended his 
medical license on June 13,1989, and 
revoked his medical license on 
December 30,1991. Since DEA must 
rely on the truthfulness of information 
supplied by applicants in registering 
them to handle controlled substances, 
falsification cannot be tolerated. Absent 
any explanation from Dr. Monroe, the 
Administrator is drawn to the 
inescapable conclusion that Dr. Monroe 
intended to make the material false 
statements on his DEA application for 
registration. The Administrator further 
finds that Dr. Monroe also falsified his 
DEA renewal applications, dated March
11,1992, and April 8,1992, for his 
previous DEA registration.

On September 22,1992, in the United 
States District Court for the Northern 
District of Texas, Dr. Monroe was 
charged in a three count indictment 
with knowingly and intentionally 
furnishing false and fraudulent 
information on his DEA applications in 
violation of 21 U.S.C. 843(a)(4)(A). On 
December 2,1992, Dr. Monroe was 
found guilty on one count and, on 
February 2,1993, was sentenced to a 
term of three months incarceration, to 
be followed by a term of supervised 
release for a period of one year.

Having concluded that there is a 
lawful basis for the denial of Dr. 
Monroe’s application, and having 
concluded that his pending application 
for registration must be denied, the 
Administrator of the Drug Enforcement 
Administration, pursuant to the 
authority vested in him by 21 U.S.G. 823 
and 824, and 28 CFR 0.100(b), orders 
that the application for registration, 
executed by Elliott F. Monroe, MJD., on 
January 22,1992, be, and it hereby is, 
dènied. The order is effective March 30, 
1993.

Dated: March 22,1993.
Robert C. Bonner,
Administrator of Drug Enforcement.
[FR Doc. 93-7162 Piled 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4410-09-M

Revocation of Registration; Floyd 
Zachary, D.D.S.

On December 9,1992, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause to Floyd Zachary, D.D.S., 
of 3022 Sanders Road, Live Oak, 
California 95953, and #H46735, P.O.
Box W, Represa, California 95671. The 
Order to Show Cause sought to revoke 
his DEA Certificate of Registration, 
BZ2391415, and deny any pending

applications for renewal of such 
registration. The Order to Show Cause 
alleged that effective June 11,1992, the 
California State Board of Dental 
Examiners revoked Dr. Zachary’s license 
to practice dentistry, and as a result, he 
is no longer authorized by State law to 
handle controlled substances. 21 U.S.C, 
824(a)(3).

The Order to Show Cause was sent to 
Dr. Zachary by registered mail. More 
than thirty days have passed since the 
Order to Show Cause was received and 
the Drug Enforcement Administration 
has received no response thereto. 
Pursuant to 21 CFR 1301.54(a) and 
1301.54(d), Dr. Zachary is deemed to 
have waived his opportunity for a 
hearing. Accordingly, the Administrator 
now enters his final order in this matter 
without a hearing and based on the 
investigative file. 21 CFR 1301.57.

The Administrator finds that, during 
the period of 1982 to 1985, Dr. Zachary 
experienced substantial emotional 
problems, including a “paranoid 
personality disorder”. As a result, he 
was ordered by the California State 
Board of Dental Examiners to be 
examined by a physician «ad surgeon. 
Dr. Zachary failed to comply with the 
board’s order, and effective August 28, 
1986, the board revoked Dr. Zachary's 
license to practice dentistry.

On November 2 ,1989, the board 
reinstated Eh. Zachary’s dental license 
after he submitted himself to a hoard- 
approved psychiatrist, who found him 
to be competent and who deemed it 
advisable for E)r. Zachary to undergo 
ongoing therapy. The reinstatement of 
Dr. Zachary’s dental license was subject 
to a five-year probation, commencing on 
March 20,1990, and a condition that he 
continue to undergo psychotherapy 
administered by a board-approved 
therapist.

Dr. Zachary violated the terms of his 
probation by failing to continue 
psychotherapy, ana as a result, the 
Board vacated its November 1989 order, 
and again revoked Eh. Zachary’s dental 
license effective June 11,1992.

The Administrator finds that as of 
June IT, 1992, Dr. Zachary’s license to 
practice dentistry in the State of 
California has been revoked, and he is 
without authority to handle controlled 
substances. The Drug Enforcement 
Administration cannot register or 
maintain the registration of a 
practitioner who is not duly authorized 
to handle controlled substances in the 
state in which he conducts his business- 
21 U.S.C. 802(21), 823(f), and 824(a)(3) 
This prerequisite has been consistently 
upheld. See, James H. Nickena, M.B., 57 
FR 59847 (1992); Elliott Monroe, MD.,
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|57 FR 23246 (1992); Bobby Watts, M.D., 
I53FR11919 (1988), ^  ^
I Based on the foregoing, it is clear that 
I Dr. Zachary’s DEA Certificate of 
[Registration must be revoked. 
[Accordingly, the Administrator of the 
I Drug Enforcement Administration, 
[pursuant to the authority vested in him 
[by 21 U.S.C. 823 and 824 and 28 CFR 
[o.l00(b), hereby orders that DEA 
[certificate of Registration, BZ2391415, 
[previously issued to Floyd Zachary, 
[d.D.S., be, and it hereby is, revoked and 
[that any pending applications for 
[renewal of such registration be, and they 
[ hereby are, denied.
[ This order is effective March 30,1993. 
I Dated: March 22 ,1993.

Robert C. Bonner, g  *
Administrator o f  Drug Enforcement.
(FR Doc. 93-7163 Filed 3 -2 9 -9 3 ; 8:45 amj

! BILUNG CODE 4410-09-M

DEPARTMENT OF LABOR

Pension and Welfare Benefits 
Administration

[Application No. D-9291, et al.]

Proposed Exemptions; the Society 
National Bank and the Society 
Corporation, et al.

AGENCY: Pension and Welfare Benefits 
Administration, Labor.
ACTION: Notice of proposed exemptions.

SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) of 
proposed exemptions from certain of the 
prohibited transaction restriction of the 
Employee Retirement Incomè Security 
Act of 1974 (the Act) and/or the Internal 
Revenue Code of 1986 (the Code).
Written Comments and Hearing 
Requests i £

All interested persons are invited to 
submit written comments or request for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Proposed Exemption, within 45 days 
from the date of publication of this 
Federal Register Notice. Comments and 
request for a hearing should state: (1)
The name, address, and telephone 
number of the person making the 
comment or request, and (2) the nature 
of the person’s interest in the exemption 
and the manner in which the person 
would be adversely affected by the 
exemption. A request for a hearing must 
also state the issues to be addressed and 
include a general description of the 
evidence to be presented at the hearing. 
A request for a hearing must also state

the issues to be addressed and include 
a general description of the evidence to 
be presented at the hearing.
ADDRESSES: All written comments and 
request for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Exemption Determinations, 
room N-5649, U.S. Department of 
Labor, 200 Constitution Avenue, NW., 
Washington, DC 20210. Attention: 
Application No. stated in each Notice of 
Proposed Exemption. The applications 
for exemption and the comments 
received will be available for public 
inspection in the Public Documents 
Room of Pension and Welfare Benefits 
Administration, U.S. Department of 
Labor, room N -5507,200 Constitution 
Avenue, NW., Washington, DC 20210.
Notice to Interested Persons

Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department 
within 15 days of the date of publication 
in the Federal Register. Such notice 
shall include a copy of the notice of 
proposed exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate).
SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
29 CFR part 2570, subpart B (55 FR 
32836, 32847, August 10,1990).
Effective December 31,1978, section 
102 of Reorganization Plan No. 4 of 
1978 (43 FR 47713, October 17,1978) 
transferred the authority of the Secretary 
of the Treasury to issue exemptions of 
the type requested to the Secretary of 
Labor. Therefore, these notices of 
proposed exemption are issued solely 
by the Department.

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations.
The Society National Bank and the 
Society Corporation, Located in 
Cleveland, Ohio
[Application No. D-9291]

Proposed Exem ption
The Department is considering 

granting an exemption under the 
authority of section 408(a) of the Act

and section 4975(c)(2) of the Code and 
in accordance with the procedures set 
forth in 29 CFR Part 2570, Subpart B (55 
FR 32826, 32847, August 10,1990). If 
the exemption is granted the restrictions 
of sections 406(a), 406 (b)(1) and (b)(2) 
of the Act and the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1)
(a) through (e) of the Code, shall not 
apply to: (1) The proposed extension of 
credit (the Advances) by the Society 
Corporation (the Corporation) to the 
Managed Guaranteed Investment 
Contract Fund (the Fund), the trustee of 
which is the Society National Bank (the 
Bank), a subsidiary of the Corporation, 
and in which the investors are employee 
benefit plans covered by the Act, 
regarding guaranteed investment 
contract No. GA-5005 (the GIC) issued 
to the Fund by Mutual Benefit Life 
Insurance Company of New Jersey 
(Mutual Benefit); and (2) the Fund’s 
potential repayment of the Advances 
(the Repayments); provided that the 
following conditions are satisfied:

(A) All terms of such transactions are 
no less favorable to the Fund than those 
which the Fund could obtain in arm’s- 
length transactions with an unrelated 
party;

(B) No interest and/or expenses are 
paid by the Fund with respect to the 
Advances or the Repayments;

(C) The Advances are made only in 
lieu of payments due from Mutual 
Benefit with respect to the GIC;

(D) The Repayments shall not exceed 
the total Advances; and

(E) The Repayments shall in no event 
exceed the amounts actually received by 
the Fund from Mutual Benefit, any 
conservator, trustee or other person 
performing similar functions with 
respect to Mutual Benefit, and/or any 
state guaranty fund or other entity, other 
than the Corporation, acting as surety or 
insurer with respect to Mutual Benefit.
Summary o f  Facts and Representations

1. The Corporation is a bank holding 
company incorporated in Ohio. Among 
its subsidiaries is the Bank, located in 
Cleveland, Ohio. As a result of a merger 
(the Merger) of the Bank with 
Ameritrust Company National 
Association (Ameritrust) effective July
13,1992, the Bank is the trustee of the 
Fund, which is a group trust of which 
Ameritrust was the predecessor trustee. 
The Corporation represents that the *  
Bank maintains the Fund as a bank 
collective investment fund pursuant to 
regulations adopted by the Office of the 
Comptroller of the Currency (OCC), and 
as a group trust pursuant to procedures 
promulgated by the Internal Revenue 
Service (the Service), for the investment
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of assets of employee benefit plans 
covered by the Act. The Fima invests 
primarily in unsecured debt obligations 
of insurance companies, known as 
guaranteed investment contracts. As of 
October 30,1992, the Fund had total 
assets of approximately $358,230,000, 
representing the investments of 
approximately 235 investing plans (the 
Plans). One of the Plans, the Ameritrust 
Corporation Employees’ Savings and 
Investment Plan (the Ameritrust Plan), 
is sponsored by the Bank as a result of 
the Merger, and covers employees of the 
Bank who were formerly employed by 
Ameritrust. As of October 30,1992, 
approximately 2.03 percent of the assets 
of the Ameritrust Plan was invested in 
the Fund .

2. Among the assets in the Fund is the 
GIC, which was issued to the Fund by 
Mutual Benefit on July 7,1989. The GIC 
provides for a single principal deposit of 
$5 million, and interest accrues on 
principal at the annual rate of 9.15 
percent The GIC requires Mutual 
Benefit to make annual payments of 
interest on January 31 of each year 
through 1996, a partial principal 
payment on January 31,1992, and a 
final principal payment on January 31» 
1996. The Corporation represents that 
Mutual Benefit timely paid the interest 
due under the GIC on January 31 of 
1990 and 1991.

3. On July 16» 1991 Mutual Benefit 
was placed in conservatorship by the 
insurance commissioner of the State of 
New Jersey, and the Superior Court of 
New Jersey imposed a moratorium on 
maturity and most other payments with 
respect to Mutual Benefit group annuity 
contracts, including the GIC held by the 
Fund.1 Mutual Benefit failed to pay the 
Fund the principal amount of $2.5 
million and interest of $457,000, which 
was due January 31,1992 under the 
terms of the GIC. However, on October 
5» 1992, Mutual Benefit paid the Fund 
$84,552.39 with respect to its 
obligations under the GIC. Mutual 
Benefit failed to pay the Fund the 
interest payment which was due 
January 31,1993. The Corporation 
represents that various plans for 
liquidation of Mutual Benefit’s assets 
and payment of its obligations are under 
consideration, and that it is unknown 
whether, when and under what terms 
the holders of Mutual Benefit contracts, 
including the Fund, will recover the

*The Department notes that the decisions to 
acquire and hold the GIC are governed by the 
fiduciary responsibility requirements of Part 4, 
Subtitle B, Title l  of the Aci. In this proposed 
exemption, the Department is not proposing relief 
for any violations of Part 4  which may have arisen 
as a result of the acquisition and bolding of the QC.

principal and interest due under such 
contracts.

As a result of these developments, the 
Corporation represents that tne Fund is 
exposed to risk of loss on its investment 
in the GIC The Corporation proposes to 
guarantee that the Fund will recover its 
principal investment in the GIC as well 
as the interest due under the terms of 
the GIC through its final maturity, and 
to make the Advances to provide the 
Fund with the GIC payments which are 
due but not timely or fully remitted. The 
Corporation is requesting an exemption 
for the Advances and the potential 
Repayments of the Advances under the 
terms and conditions described herein.

4. The proposed transactions are 
detailed in a restorative payment 
agreement (the Agreement) between the 
Corporation and the Fund, represented 
by the Bank, under which the 
Corporation agrees to make the 
Advances as restorative payments to the 
Fund if, when, and to the extent that 
Mutual Benefit does not timely perform 
its obligations under the GIC The 
Corporation’s obligations to make the 
Advances pursuant to the Agreement 
are conditioned upon the Corporation’s 
obtaining the exemption proposed 
herein, a private letter ruling from the 
Service, and a waiver of enforcement 
action from the OCC.

Under the terms of the Agreement, the 
Corporation agrees to make an initial 
advance (the Initial Advance) in the . 
amount of the sum of the following: (a) 
The total principal and interest 
payments due January 31 of 1992 and 
1993 under the GIC, reduced by the 
amounts actually received by tne Fund 
with respect to such payments, as of the 
date of the Initial Advance, from Mutual 
Benefit, any conservator, trustee or other 
person performing similar functions 
with respect to Mutual Benefit, and/or 
any state guaranty fund or other entity, 
other than the Corporation, acting as 
surety or insurer with respect to Mutual 
Benefit or otherwise paying Mutual 
Benefit’s obligations (collectively, the 
GIC Payors); plus (b) Interest thereon 
after the dates due under the GIC 
through the date of the Initial Advene» 
at a rate equal to the average annual 
short-term yield earned by the Fund’s 
assets during that period (the Fluid’s 
Average Rate), not to exceed a rata of 
9.15 percent.

Subsequent to the Initial Advance, the 
Corporation is obligated under the 
Agreement to make additional Advances 
to the Fund any time the GIC Payors foil 
to pay the Fund in full any payment of 
principal or interest when due under 
the GIC, in the amount of the unpaid 
portion of the payment due. The 
Agreement requires the Bank to

promptly notify the Corporation of the 
Fund’s failure to receive any payments 
in full when dim under the GIC, and the 
Corporation is obligated to make the 
Advance required under the Agreement 
within three business days of such 
notice.

5. The Agreement also provides for 
the Repayments of the Advances, 
specifying that the Corporation shall 
have no recourse against the Fund, the 
Bank, or any of their respective assets for 
repayment of any Advance except as 
specified therein. The Repayments are 
restricted to amounts paid with respect 
to the GIC by Mutual Benefit or any 
other GIC Payors (the GIC Proceeds). To 
the extent that the total Q C Proceeds 
exceed the sum of all Advances, such 
excess amounts shall remain in the 
Fund, and the Corporation shall have no 
rights to any such excess amounts. The 
Corporation will not charge or receive 
any interest on the Advances, and the 
total Repayments are limited to the total 
Advances under the Agreement. The 
Agreement provides that the Bank shall 
apply any GIC Proceeds received from 
the GIC Payors as follows: If GIC 
Proceeds are received at a time when a 
payment is due under the GIC terms, yet 
prior to an Advance with respect to 
such payment due, the GIC Proceeds 
shall be applied first to reduce the 
Corporation’s obligation to make an 
Advance with respect to such payment 
due. If such GIC Proceeds received are 
in excess of the payment then due under 
the GIC terms, such excess shall be 
applied as a Repayment of the Advances 
previously made by the Corporation. If 
GIC Proceeds are received at a time 
when no QC payment is due and 
unpaid, such GIC Proceeds shall be 
applied as Repayment of the Advances 
previously made by the Corporation.

6. In summary, tne applicant 
represents that the proposed transaction 
satisfies the criteria of section 408(a) of 
the Act for the following reasons:

(1) The Fund will be relieved of risk
and uncertainty with respect to 
payments due from Mutual Benefit 
under the QC; v

(2) Hie proposed transaction will 
enable the Fund to recover its principal 
investments in the GIC phis all interest 
due thereunder;

(3) hi the Initial Advance, the Fund 
will receive the full amounts of 
principal and interest payments under 
the GIC for 1992 and 1993, which are 
past due, plus interest thereon at the 
Fund’s Average Rate;

(4) The Fund will not pay any interest 
or other expenses with respect to the 
Advances; and

(5) The Repayments of the Advances 
by the Fund will not exceed the
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amounts actually received by the Fund 
from Mutual Benefit and other GIC 
Payors.

For Further Inform ation Contact: Mr. 
Ronald Willett of the Department, 
telephone (202) 219-8881. (This is not 
a toll-free number.)
Fletcher Printing Co. Profit Sharing 
Plan (the Plan), Located in Lakeland, 
Florida
[Application No. eA o65]

Proposed Exem ption
The Department is considering 

granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and 
in accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (55 
FR 32836, 32847, August 10,1990). If 
the exemption is granted the restrictions 
of section 406(a) and 406 (b)(1) and
(b)(2) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (E) of the Code 
shall not apply to the new lease of office 
space (the Office) from the Plan to 
Fletcher Printing Co. (the Employer), a 
party in interest with respect to the 
Plan, effective bn the date following the 
expiration date of the initial lease of the 
Office between these parties, provided:

(1) The terms of the transaction are at 
least as favorable to the Plan as those 
the Plan could obtain in a similar 
transaction with an unrelated party;

(2) That the new lease agreement is 
amended to provide that the rental rate 
under the new lease will be adjusted 
every five years to equal the greater of 
(a) the rent as automatically adjusted 
each year by the independent fiduciary 
name in 4, below, based on increases in 
the Consumer Price Index specified in 
the new lease, or (b) the fair market 
rental value of the Office as determined 
at that time by a qualified appraiser who 
is not related to the Employer or any of 
its principals or affiliates; and

(3) That the new lease has been 
approved by an independent fiduciary 
(the Independent Fiduciary) acting on 
behalf of the Plan who will also monitor 
the terms of the new lease and the 
exemption and enforce the Plan’s rights 
with respect to the new lease.

Effective Date: If the proposed 
exemption is granted, the exemption 
will be effective September 25,1992.
Summary o f  Facts and Representations

1. The Plan is a profit sharing plan 
with 18 participants as of April 7,1992, 
and total assets of approximately 
$1,400,000 as of the same date. The 
persons having investment direction 
over the Plan assets affected by the

transaction are the trustees of the Plan, 
Ralph L. Fletcher and Marguerite A. 
Fletcher, who are also members of the 
Plan’s Advisory Committee. Ralph L. 
Fletcher is also the President, a Director, 
and the majority shareholder of the 
Employer.

2. The Office comprises 840 square 
feet of office space in a building (the 
Building) erected by the Plan in January 
1981 and located at 1425 N. Broadway, 
Bartow, Polk County, Florida. The 
Building, the value of which represents 
aprpoximately 11% of the Plan’s assets, 
was divided into three rentable offices: 
840 square feet, 780 square feet, and 720 
square feet, respectively. The Plan 
initially leased the Office to the 
Employer for an initial term of five 
years, which ended September 24,1987, 
plus an additional five years, which 
ended September 24,1992. In response 
to an exemption application filed by 
Ralph L. Fletcher, the Department 
granted an exemption covering the 
initial lease, including the five-year 
extension thereof (the Initial Lease): 
Prohibited Transaction Exemption 82 - 
154 (PTE 82-154), 47 FR 42212 
(September 24,1982).2 For the years 
1984 through 1991, the Plan realized an 
average annual rate of return of 12.07% 
under the Initial Lease. It is represented 
that since the inception of the Initial 
Lease, the Employer has always paid its 
rent on time and otherwise complied 
with all of the terms and conditions of 
the Initial Lease and PTE 82-154. The 
remaining two offices in the Building 
were leased to unrelated parties.

3. William H. Loftin, S.I.O.R. (the 
Appraiser), president of Loftin Real 
Estate, Inc. in Lakeland, Florida, has 
appraised the fair market rental value of 
the Office on a triple-net basis as $8.50 
per square foot as of June 22,1992. The 
Appraiser states that in a triple-net basis 
the tenant pays for all maintenance 
inside the building, his own insurance, 
his prorata share of the taxes, utilities, 
and janitorial service, but that the 
landlord is responsible for all outside 
maintenance. The Appraiser represents 
that he has no personal interest or bias 
with respect to the Office, the Building, 
or the parties involved. The Appraiser

2 Prom July 1990 until approximately April 1, 
1991, Mr. Fletcher engaged in another prohibited 
transaction not covered by PTE 82-154: the leasing 
from the Plan of land located at 612 S. Florida 
Avenue in Lakeland, Florida for the purpose of 
constructing a billboard on that land. Mr. Fletcher 
has filed Form 5330, Return of Excise Taxes Related 
to Employee Benefit Plans, with the Internal 
Revenue Service reporting the 1990 portion of this 
prohibited transaction and represents that he will 
file Form 5330 reporting the 1991 portion of this 
prohibited transaction to the IRS within 60 days of 
the date the Department concludes its action on the 
instant exemption application and will pay any 
excise taxes due within that period.

states that he has 30 years experience as 
president of Loftin Real Estate, Inc., 
which engages in marketing, sales, and 
financing real estate, with specialization 
in industrial and commercial property.

4. The new lease has an initial term 
of five years, beginning September 25, 
1992, and provides for the appointment 
of an Independent Fiduciary. Mr. 
Knowlton H. Shelnut, Jr. has been 
appointed to act as the Independent 
Fiduciary on behalf of the Plan with 
respect to the Plan’s rights and 
obligations under the new lease, to 
insure compliance with all terms and 
conditions of the new lease, and to take 
any steps necessary to enforce the rights 
of the Plan thereunder. Paragraph 1(c) of 
the new lease specifies that the 
Independent Fiduciary shall be 
empowered to direct the Plan trustees 
with respect to this lease, including the 
Plan’s rights thereunder and the 
enforcement of such rights, provided 
such directions are consistent with the 
terms of the Plan and the Act. The new 
lease contains two options to renew, 
each for an additional five-year period 
(10 additional years total),, subject to a 
determination by the Independent 
Fiduciary, in his sole discretion, that the 
proposed exercise of each renewal 
option is in the best interest of the Plan. 
Paragraph 4 of the new lease provides 
that if the Independent Fiduciary shall 
determine that any proposed extended 
term is not in.the best interest of the 
Plan, then the lease shall automatically 
terminate at midnight on the last day of 
the lease term or current extended term, 
as the case may be.

5. The rent for the first 12 months of 
the initial term of the new lease equals 
$8.50 per square foot per year, the fair 
market rental value of the Office, as 
determined by the Appraiser. The rent 
for each subsequent 12 months under 
the new lease during its initial term and 
also during each extended term (see 
preceding paragraph) will be adjusted 
automatically by the Independent 
Fiduciary based on changes in the 
Consumer Price Index specified in the 
new lease. In no event will such 
adjustment be less than the rental 
determined as of the previous 
adjustment. The anticipated rate of 
return to the Plan under the new lease 
is approximately 13% per year, 
according to the applicant. The 
applicant represents that if the proposed 
exemption is granted, the new lease 
agreement will be amended to provide 
that the rental rate under the new lease 
will be adjusted every five years to 
equal the greater of (a) the rent as 
automatically adjusted by the 
Independent Fiduciary based on 
increases in the Consumer Price Index
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specified in the new lease, as described 
earlier in this paragraph, or (b) the fair 
market rental value of the Office as 
determined at that time by a qualified 
appraiser who is not related to the 
Employer.
. 6. Tne new lease is a "triple-net 

lease”, requiring the Employer to pay 
for all costs, expenses and obligations 
relating to the Office during the term of 
the new lease (including any extended 
term), such as taxes, insurance, 
maintenance, repairs, utilities, 
telephone, cable television, garbage 
removal, and other services in 
connection with the Office. The 
Employer’s prorata share of casualty 
insurance premiums and real property 
taxes paid by the Plan with respect to 
the Building will be the fraction 
determined by dividing the total floor 
area of the Office by the total floor area 
of the Building. The Employer is also 
required to maintain comprehensive 
general liability insurance with respect 
to the Office, naming the Plan and the 
Employer as insured, for at least 
$1,000,000 and in a form satisfactory to 
the Plan.

7. Mr. Knowlton H. Shelnut, Jr. (the 
Independent Fiduciary), confirms that 
he has agreed to serve as an 
independent fiduciary on behalf of the 
Plan with respect to the new lease. He 
states that he is an attorney at law 
licensed to practice in the State of 
Florida and that as part of his law 
practice, he has had extensive 
experience in the qualified retirement 
plan area since 1972 and with the Act 
since 1974, providing legal services in 
establishing, maintaining, and 
amending such qualified plans. He 
stated further that a substantial portion 
of his law practice is devoted to real 
estate law and that he has represented 
sellers, purchasers, and lenders in a 
substantial number of real estate 
transactions, including the sale, 
purchase, and financing of office 
buildings. Moreover, the Independent 
Fiduciary owns a professional office 
building in Lakeland, Polk County, 
Florida (the same county in which the 
Building is located) and has negotiated 
a number of office space leases, as an 
owner, as well as in his capacity as an 
attorney. The Independent Fiduciary 
states that through experience as both 
an office building owner and also a legal 
representative of real estate investors, he 
is generally familiar with the real estate 
market in Polk County, Florida, 
including that in Bartow, Polk County, 
Florida (where the Building is located). 
He represents that he understands and 
acknowledges his duties, 
responsibilities, and liabilities in acting 
as the Independent Fiduciary with

respect to the Plan. The Independent 
Fiduciary also represents that he has no 
relationship whatever to any of the 
parties involved in the exemption 
transaction and that he does not 
represent and has never represented the 
Employer, the Plan, the applicant, or 
any of their relatives, affiliates, 
principals, or relatives of such 
principals.

8. The Independent Fiduciary states 
that he has reviewed the exemption 
application, the terms and provisions of 
the new lease, the Appraiser’s 
determination of the current fair rental 
value of the Office, the terms and 
provisions of another lease in the 
Building to an unrelated party (the U.S. 
.Government), and the pertinent 
provisions of the Plan. The Independent 
Fiduciary also represents that he has 
been advised of the terms and 
provisions of the remaining lease in the 
Building and that he is familiar with the 
Building. Based upon his review, he 
makes the following representations:

(a) In his opinion, the terms of the 
new lease compare very favorably with 
the terms of similar transactions 
between unrelated parties.

(b) In his opinion, the new lease is in 
the best interests of the Plan and its 
participants and beneficiaries. He states 
that he is familiar with the stable 
financial condition of the Employer, 
who has timely paid all required rent 
and otherwise complied with all of the 
terms and conditions of the Initial Lease 
during its ten year term (including its 
extended term). The Independent 
Fiduciary expresses the belief that it 
would be extremely difficult for the 
Plan to replace the Employer with 
another tenant willing to lease the 
Office under the same terms and 
conditions as set forth in the new lease.

(c) In his opinion, in light of the 
relatively small portion of the Plan’s 
total assets involved in the new lease, 
the transaction will have no adverse 
effect upon the projected liquidity 
requirements of the Plan or upon the 
diversification of the Plan’s assets and 
will comply with the Plan’s investment 
objectives and policies.

(d) The Independent Fiduciary agrees 
to monitor the exemption transaction on 
behalf of the Plan, to ensure that the 
Employer fully performs and complies 
with all conditions required under the 
new lease, throughout the duration of 
the exemption transaction. In addition 
he agrees to take all appropriate actions 
to safeguard the interests of the plan 
with respect to the exemption 
transaction.

9. In summary, the applicant 
represents that the transaction satisfies

the exemption criteria set forth in 
section 408(a) of the Act because:

(a) The rent for the first 12 months of j 
the initial term of the new lease equals j 
the fair market rental value of the Office, 
as determined by a qualified, 
independent appraiser;

(b) The rent Tor each subsequent 12 
months under the new lease will be 
adjusted automatically by the 
Independent Fiduciary based on 
changes in the Consumer Price Index 
specified in the new lease, but in no 
event will the adjusted annual rent be 
less than the annual rent for the 
preceding 12 months; further, the rental 
rate under the new lease will be 
adjusted every five years to equal the 
greater of:

(i) The rent as automatically adjusted 
each year by the Independent Fiduciary 
based on increases in the Consumer 
Price Index specified in the new lease, 
as described above, or (ii) the fair 
market rental value of the Office as 
determined at that time by a qualified 
appraiser who is not related to the 
Employer or any of its principals or 
affiliates;

(c) The new lease requires the 
Employer to pay all expenses relating to 
the Office;

(d) The Employer is also required to 
maintain comprehensive general 
liability insurance and casualty 
insurance with respect to the office;

(e) The transaction involves only 
approximately 4% of the Plan’s assets;

(f) The Independent Fiduciary has 
determined that the transaction is in the 
best interests of the Plan and its 
participants and beneficiaries; and

(g) Tne Independent Fiduciary has 
agreed to act on behalf of the Plan with 
respect to the Plan’s rights and 
obligations under the new lease, to 
insure compliance with all terms and 
conditions of the new lease, and to take 
any steps necessary to enforce the rights 
of the Plan thereunder.

For Further Inform ation Contact: Mrs. 
Miriam Freund, of the Department, 
telephone (202) 523-8194. (This is not 
a toll-free number.)
General Information

The attention of interested persons is 
directed to the following:

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve 
a fiduciary or other party in interest of 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404
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of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(b) of the act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries;

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan;

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction; and

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption.

Signed at Washington, DC, this 24th day of 
March, 1993.
Ivan Strasfeld,
Director o f Exemption Determinations,
Pension and Welfare Benefits Administration, 
U.S. Department o f  Labor.
|FR Doc. 93-7158 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE 4510-2SHVI

[Prohibited Transaction Exemption 93-19; 
Exemption Application No. D -8469, et al.]

Grant o f In d iv id u al E x e m p tio n s ;  
M etrop olitan  L ife  In s u r a n c e  C o m p a n y , 
e ta l .

AGENCY: Pension and Welfare Benefits
Administration, Labor.
a c t io n : Grant of individual exe m p tio n s.

SUMMARY: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or 
the Internal Revenue Code of 1986 (the 
Code).

Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts and 
representations. The applications have 
been available for public inspection at 
the Department in Washington, DC. The 
notices also invited interested persons 
to submit comments on the requested 
exemptions to the Department. In 
addition the notices stated that any 
interested person might submit a 
written request that a public hearing be 
held (where appropriate). Hie 
applicants have represented that they 
have complied with the requirements of 
the notification to interested persons.
No public comments and no requests for 
a hearing, unless otherwise stated, were 
received by the Department.

The notices of proposed exemption 
were issued and the exemptions are 
being granted solely by the Department 
because, effective December 31,1978, 
section 102 of Reorganization Plan No.
4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type proposed to the 
Secretary of Labor.
Statutory Findings

In accordance with section 408(a) of 
the Act and/or section 4975(c)(2) of the 
Code and the procedures set forth in 29 
CFR part 2570, subpart B (55 FR 32836, 
32847, August 10,1990) and based upon 
the entire record, the Department makes 
the following findings:

(a) The exemptions are 
administratively feasible;

(b) They are in the interests of the , 
plans and their participants and 
beneficiaries; and

(c) They are protective of the rights of 
the participants and beneficiaries of the 
plans.
Metropolitan Life Insurance Company 
(Metropolitan), Located In New York, 
NY
[Prohibited Transaction Exemption 93-19; 
Exemption Application No. D-8469]

Exem ption
The restrictions of sections 406(a) and 

406 (b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason 
of section 4975(c)(1) (A) through (E) of 
the Code, shall not apply, effective 
February 20,1984, to the past and 
continued leasing by Metropolitan’s 
Separate Account RE (Account RE), a

pooled separate account sponsored by 
Metropolitan in which employee benefit 
plans (Plans) invest, of office space in 
Commerce Plaza, a commercial 
development located in Oakbrook, 
Illinois, to Metropolitan, provided that 
the terms and conditions of the 
transaction were and remain at least as 
favorable to Account RE as those 
available in similar transactions 
between unrelated parties.

E ffectiveD ate: February 20,1984.
For a more complete statement of the 

facts and representations supporting the 
Department’s decision to grant this 
exemption, refer to the notice of 
proposed exemption published on 
February 5,1993, at 58 FR 7253.

For Further Inform ation Contact: Mr. 
David Lurie of the Department, 
telephone (202) 219—7901. (This is not 
a toll-free number.)
Metropolitan Life Insurance Company 
(Met), Located in New York, NY
[Prohibited Transaction Exemption 93-20; 
Exemption Application No. D-7603]

Exem ption
Section I—Exemption for Certain 
Transactions Involving the Purchase 
and Sale of Units of the Separate 
Account by Met

The restrictions of section 406(a), 
406(b)(1), and 406(b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code 
by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to the following transactions described 
below, if each of the conditions set forth 
in Section III is met.

(a) The purchase of Units of the 
Separate Account by Met, during the 
Start Up Period, in the event of net 
withdrawals from the Separate Account;

(b) The sale of Units by Met, during 
the Start Up Period, following any 
purchases described in Section 1(a) 
above, in the event of net contributions 
to the Separate Account; and

(c) The purchase and sale of Units of 
the Separate Account by Met in the 
event of net withdrawals from the 
Separate Account or net contributions to 
the Separate Account, following the 
termination of the Start Up Period.
Section II—Exemption for Certain 
Transactions Involving Sales of 
Properties in the Separate Account and 
the Purchase of Mat’s Units of the 
Separate Account

The restrictions of sections 406(a), 
406(b)(1), and 406(b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code 
by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply
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to the use of Available Cash in the 
Separate Account, or to the sale of 
Properties owned by the Separate 
Account, for the purpose of the Separate 
Account’s purchasing Units held by Met 
in connection with a decrease in Met’s 
participation in the Separate Account 
after the Trigger Point has been met or 
during the Wind Down of the Separate 
Account; provided that the conditions 
set forth in Section III are met.
Section III—General Conditions

The exemption is conditioned upon 
Met’s adherence to the material facts 
and representations described in the 
Notice of Proposed Exemption (the 
Notice) as amended by this exemption 
and upon satisfaction of the following 
requirements:

(a) The decision to participate in the 
Separate Account by a plan, other than 
the Met Savings Plans, has been and 
will be made by Plan Fiduciaries who 
are unrelated to Met and its Affiliates;

(b) Each of the Properties in the 
Separate Account has been and will be 
valued at least annually by an 
independent appraiser;

(c) No Properties have been purchased 
for the Separate Account during the 
Start Up Period with plan contributions 
or monies other than Met’s Seed Money 
or Available Cash after all of Met’s Seed 
Money has been expended to acquire 
Properties, and neither Available Cash 
nor the proceeds from sales of 
Properties in the Separate Account have 
been used to redeem Met’s Units during 
the Start Up Period;

(d) Prior to investment in the Separate 
Account by any plan, except as 
otherwise specified below in paragraph
(d)(9) of this Section III, Met will 
furnish the Plan Fiduciaries with:

(1) Full disclosure concerning the 
investment guidelines, structure, 
manner of operation, administration of 
the Separate Account, the method of 
valuation applicable to the Units, and 
the method of valuation applicable to 
the assets of the Separate Account,

(2) A written description of potential 
conflicts of interest that may result from 
Met’s acquisition, purchase, retention, 
redemption, or sale of Units in the 
Separate Account,

13) The rules and procedures for 
withdrawal, transfer, redemption, 
distribution, and payout applicable 
throughout the term of the Separate 
Account to Met, to the Participating 
Plans in the Separate Account, and to 
individual participants of the 
Participating Plans,

(4) Tne expense and fee provisions of 
the Separate Account, (including but 
not limited to a description of any 
services rendered by Met, a schedule of

fees for such services, and an estimate 
of the amount of fees paid by the 
Separate Account annually),

(5) A list of all assets in the Separate 
Account, as of the end of the most 
recent fiscal period of the Separate 
Account, and a list of the Properties 
which the Separate Account has bought 
or has sold within twelve months prior 
to the end of the most recent fiscal 
period of the Separate Account,

(6) The appropriate financial 
statements pertaining to the Separate 
Account, (including but not limited to 
the most recent audited annual report, 
am income statement, and a balance 
sheet),

(7) Copies of the most recent 
valuation statements for the Separate 
Account and copies of the most recent 
reports on the Separate Account that 
have been provided to Participating 
Plans,

(8) Any reasonably available 
information which Met believes to be 
necessary or which the Plan Fiduciaries 
reasonably request in order to determine 
whether any plan should acquire Units 
in the Separate Account, and

(9) A copy of the Notice, as it 
appeared in the Federal Register, was 
provided upon publication to Plan 
Fiduciaries for all Participating Plans 
which had been or were at that time 
invested in the Separate Account. The 
Plan Fiduciaries of all Participating 
Plans which have been invested or 
which were at the time invested in the 
Separate Account shall also receive 
upon publication of the grant a copy of 
such grant, as it appears in the Federal 
Register. If subsequent to the grant, any 
plans choose to invest in the Separate 
Account, such plans will be provided, at 
least thirty (30) days prior to the 
investment in the Separate Account by 
such plans, with copies of both the 
Notice and the grant, as such documents 
appeared upon publication in the 
Federal Register.

(e) Met periodically makes available 
information which Met reasonably 
believes to be necessary or which the 
Plan Fiduciaries jeasonably request in 
order to determine whether any plan 
should buy, selkor continue to hold 
Units in the Separate Account.

(f) An Independent Fiduciary has 
been appointed coincident with the start 
of operations of the Separate Account. 
The Independent Fiduciary’s 
responsibilities include but are not 
limited to:

(1) Reviewing and approving 
investment guidelines established by 
Met for the Separate Account and 
approving any changes to such 
guidelines;

(2) Monitoring the conformity of the 
Properties acquired for the Separate 
Account to the requirements of such 
guidelines;

(3) Reviewing and approving the 
valuation procedures for the Separate 
Account and approving changes in such 
procedures;

(4) Reviewing and approving the 
valuation of the Units in the Separate 
Account and of the Properties held in 
the Separate Account, as described in 
the Summary of Facts and 
Representations in the Notice;

(5) Approving the appointment of all 
independent appraisers retained by Met 
to perform periodic valuations of the 
Properties in the Separate Account;

(6) Requiring appraisals in addition to 
those normally conducted whenever the 
Independent Fiduciary believes that the 
characteristics of any of the Properties 
have changed materially, or with respect 
to any of the Properties, whenever it 
deems an additional appraisal to be 
necessary or appropriate in order to 
assure the correct valuation of the 
Separate Account;

17) Reviewing the purchases and sales 
of Units by Met and the Participating 
Plans in the Separate Account to assure 
that the correct values of the Units and 
of the Separate Account are applied;

(8) Following the termination of the 
Start Up Period, determining the 
appropriate Trigger Point with respect 
to Met’s ongoing ownership of Units, 
establishing a method to implement any 
changes in such Trigger Point, adjusting 
the percentage which serves as the 
Trigger Point, approving or requiring 
any reduction of Met’s interest in the 
Separate Account, and approving the 
manner in which such reduction of 
Met’s participation in the Separate 
Account in excess of the Trigger Point 
is to be effected;

(9) In the event the Trigger Point is 
reached, participating in the planning of 
any program of sales of the assets of the 
Separate Account, including the 
selection of the Properties to be sold, the 
guidelines to be followed in making 
such sales, and the approval of such 
sales, if in the opinion of the 
Independent Fiduciary, such sales are 
desirable at the Trigger Point to reduce 
Met’s ownership of Units in the 
Separate Account or to facilitate the 
Wind Down;

(10) Supervising the operation of the 
Separate Account during the Wind 
Down;

(11) During the Wind Down, planning 
any program of sales of the assets of the 
Separate Account, including the 
selection of the Properties to be sold, the 
guidelines to be followed in making 
such sales, and approving the sale of the
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Properties in the Separate Account, in 
the event of the termination of the 
Separate Account, if in the opinion of 
the Independent Fiduciary, such sales 
are desirable to facilitate the Wind 
Down; and

(12) Reviewing any other transactions 
or matters involving the Separate 
Account that are submitted to the 
Independent Fiduciary by Met and 
determining whether such transactions 
or matters are fair to the Separate 
Account and in the best interest of the 
Separate Account.

(g) The exemption is also subject to 
the condition that the following 
transactions involving the Separate 
Account have not occurred and will not 
occur:

(1) Participation by Met, any Affiliate
of Met, Met’s general account, or any 
other separate account over which Met 
has investment control in any joint 
venture with the Separate Account, or 
in the ownership of any of the 
Properties of the Separate Account, 
either alone or together with a joint 
venture partner. ■

(2) Lending of funds by Met’s general 
account to the Separate Account in 
order to leverage any purchase of any of 
the Properties, or otherwise.

(3) Acquisition of any Properties from 
or sale of any Properties to Met’s general 
account or any other separate account 
over which Met has investment control.

(h) Met must maintain for a period of 
six (6) years from the date of any 
transaction, the records necessary to 
enable the persons described in 
paragraph (i) of this section III to 
determine whether the conditions of 
this exemption have been met.
However, a prohibited transaction will 
not be considered to have occurred if, 
due to circumstances beyond the control 
of Met or its Affiliates, the records are 
lost or destroyed prior to the end of the 
six-year period, and no parties in 
interest, other than Met and its 
Affiliates, shall be subject to the civil 
penalty that may be assessed under 
section 502(i) of the Act, or to the taxes 
imposedby section 4975(a) and (b) of 
the Code, if the records are not 
maintained, or are not available for 
examination as required by paragraph (i) 
below. /

(i) (1) Except as provided in 
subparagraph (2) of this subsection (i) 
and notwithstanding any provisions of 
subsection (a)(2) and (b) of section 504 
of the Act, the records referred to in 
paragraph (h) of this Section III are 
unconditionally available at their 
customary location for examination 
during normal business hours by

(A) Any duly authorized employee or 
representative of the Department or the 
Internal Revenue Service,

(B) Any Plan Fiduciary of a 
Participating Plan in the Separate 
Account who has authority to acquire or 
dispose of the interests of such 
Participating Plan, or any duly 
authorized employee or representative 
of such Plan Fiduciary,

(C) Any contributing employer to any 
Participating Plan in the Separate 
Account or any duly authorized 
employee or representative of such 
employer, and

(D) Any participant or beneficiary of 
any Participating Plan in the Separate 
Account, or any duly authorized 
employee or representative of such 
participant or beneficiary.

(2) None of the persons described in 
subparagraphs (B) through (D) of this 
paragraph (i) shall be authorized to 
examine trade secrets of Met, any of its 
Affiliates, or commercial or financial 
information which is privileged or 
confidential.
Section IV—Definitions

For purposes of this exemption:
(a) A ffiliate of Met includes:
(1) Any person directly or indirectly, 

through one or more intermediaries, 
controlling, controlled by, or under 
common control with Met,

(2) Any officer, director or employee 
of Met, or of a person described above 
in paragraph (a)(1) of section IV, and

(3) Any partnership in which Met is 
a partner.

(b) Control sneans the power to 
exercise a controlling influence over the 
management or policies of a person 
other than an individual.

(c) A vailable Cash means the income 
and other amounts received by the 
Separate Account from rents and other 
sources, such as temporary investments, 
that are not required to be held for 
projected expenses with respect to the 
Separate Account. Such term does not 
include net contributions from 
Participating Plans.

(d) Independent Fiduciary  means a 
person who:

(1) Is not an Affiliate of Met, as 
defined in Section IV(a);

(2) Does not have an ownership 
interest in Met or its Affiliates, other 
than an interest acquired as the result of 
a policy of insurance or annuity contract 
or other generally available insurance 
product;

(3) Is not a corporation or partnership 
in which Met or any of its Affiliates has 
an ownership interest;

(4) Is not a fiduciary with respect to 
any Participating Plan in the Separate 
Account;

(5) Has acknowledged in writing 
acceptance of fiduciary responsibility; 
and

(6) Is either:
(i) A business organization which has 

at least five (5) years of experience with 
respect to commercial real estate 
investments or other appropriate 
experience;

fii) A committee comprised of three to 
five individuals who each have had at 
least five (5) years of experience with 
respect to commercial real estate 
investments or other appropriate 
experience, or

(iii) A committee comprised both of a 
business organization or organizations 
and individuals having the 
qualifications described in paragraphs
(d)(l—5) of Section IV above.

For purposes of this definition, no 
organization or individual may serve as 
an Independent Fiduciary for the 
Separate Account for any fiscal year, if 
the gross income received from Met or 
its Affiliates by such organization or 
individual (or by any partnership or 
corporation of which such organization 
or individual is an officer, director, or 
ten percent (10%) or more partner or 
shareholder) for that fiscal year exceeds 
five percent (5%) of its or his annual 
gross income from all sources for the 
prior fiscal year. If such organization or 
individual had no income for the prior 
fiscal year, the 5% limitation shall be 
applied with reference to the fiscal year 
in which such organization or 
individual serves as an Independent 
Fiduciary. The income limitation will 
include services rendered to the 
Separate Account as Independent 
Fiduciary, as described in this 
exemption.

In addition, no organization or 
individual who is an Independent 
Fiduciary, and no partnership or 
corporation of which such organization 
or individual is an officer, director, or 
ten percent (10%) or more partner or 
shareholder, may:

(1) Acquire any property from, sell 
any property to, or borrow any funds 
from, Met, its Affiliates, or any separate 
account maintained by Met or its 
Affiliates, during the period that such 
organization or individual serves as an 
independent fiduciary and continuing 
for a period of six (6) months after such 
organization or individual ceases to be 
an Independent Fiduciary; or

(2) Negotiate any such transaction, 
described above in paragraph (d)(1) of 
section IV during the period that such 
organization or individual serves as 
Independent Fiduciary.

No Plan Fiduciary or sponsor of a 
Participating Plan or a designee of such 
Plan Fiduciary, sponsor, or Participating
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Plan may serve as the Independent 
Fiduciary with respect to the Separate 
Account.

(e) Met Savings Plans means the 
Metropolitan Savings and Investment 
Plan sponsored by Met and similar 
defined contribution plans sponsored by 
Met’s subsidiaries.

(f) Participating Plan or Participating 
Plans means plans qualified pursuant to 
section 401(a) or 403(b) of the Code 
which may participate in ownerships of 
Units in the Separate Account and 
which are subject to section 406 of the 
Act and section 4975 of the Code.

(g) Plan Fiduciary  or Plan Fiduciaries 
means the individual fiduciary or 
fiduciaries acting on behalf of each of 
the Participating Plans that invest in die 
Separate Account.

(h) Properties means the 
geographically dispersed small- to 
mediurarsized retail and office 
buildings, light industrial facilities, and 
residential apartment space with good 
operating income (and such other 
properties that may be acquired 
pursuant to changes in the investment 
guidelines for the Separate Account that 
are approved by the Independent 
Fiduciary) which Met has acquired or 
will acquire on behalf of the 
Participating Plans that invest in the 
Separate Account.

(i) S eed M oney m eans the total 
amount (not to exceed $100 million) 
actually contributed by Met to the 
Separate Account for die purpose of 
acquiring Properties.

(j) Separate Account means the real 
estate equity pooled separate account 
invested in by plans, as described 
herein.

(k) Startup Period  means a period 
which began on December 21,1988, the 
date on which Properties were first 
acquired by the Separate Account, and 
ended on the expiration of four year 
following the beginning of the Startup 
Period.

(l) Trigger Point means the point at 
which Met’s ownership in the Separate 
Account will be decreased with the 
approval of or as required by the 
Independent Fiduciary. The 
Independent Fiduciary, acting on behalf 
of the Plans in the proposed 
transactions, sets the percentage of 
Met’s ownership of Units in the 
Separate Account which serves as the 
Trigger Point. In this regard, the Trigger 
Point will arise only after the end of the 
Startup Period.

(m) Units means the units of interest 
into which equity participation in the 
Separate Account is divided.

fn) Wind Down means the period 
which begins on the date on which Met 
notifies all the Participating Plans in the

Separate Account that it has decided to 
terminate the Separate Account and 
concludes on the date on which no 
Units are held by any of the 
Participating Plans.

Hie exemption is subject to the 
express conditions that the material 
facts and representations contained in 
the application are true and complete, 
and that the application accurately 
describes all material terms of the 
transaction to be consummated 
pursuant to the exemption.

E ffective D ate: This exemption is 
effective on September 21,1989, the 
first date a transaction described in 
Section 1(a) herein occurred.
Written Comments

In the Notice, the Department invited 
interested persons to submit written 
comments and any requests for a 
hearing on the proposed exemption 
within forty-five t45) days of the date of 
publication of the Notice in the Federal 
Register, 58 FR 354, January 5,1993. All 
comments and requests for hearing were 
due by February 19,1993.

The Department received no requests 
for hearing. However, the Department 
did receive one written comment with 
respect to the Notice from the applicant, 
Met. Met’s comment requests certain 
modifications and clarifications of the 
conditions of the exemption contained 
in section III and the definitions 
contained in section IV. Met also 
requests certain corrections of the 
language of the Summary of Facts and 
Representation of the Notice.

Met requests modification of the 
language in section 111(c) which 
provides, in part that, “No Properties 
have been or will be purchased for the 
Separate Account during the Start Up 
Period with plan contributions or 
monies other than Met’s Seed Money 
* *  * , ” Met suggests adding after the 
words, “Seed Money,” the phrase, "or 
Available Cash after all of Met’s Seed 
Money has been expended to acquire 
Properties.” Met states that this change 
is necessary to conform the language of 
the condition to the actual operation of 
the Separate Account. It is represented 
that during the Start Up Period, the 
purchase price of the last of the 
Properties acquired by Met for the 
Separate Account exceeded by a small 
amount the remaining Seed Money 
available for purchases. In order to close 
the sale, Met supplemented the amount 
remaining in Seed Money with cash 
from the accumulated income from the 
operations of the Separate Account. Met 
states that this action was acceptable, as 
Available Cash is an appropriate source 
of funds for the Separate Account to use 
to acquire Properties. The'Department

has no objection to Met’s proposed 
modification, and accordingly, has 
amended the language of section 10(c).

Met requests clarification o f the 
requirement in section 01(d)(5), that 
prior to the investment by any plan in 
the Separate Account, such plan be 
provided with a list of all the assets in 
the Separate Account, as of the end of 
the most recent fiscal period. Met points 
out that statements prepared at the end 
of each month do not provide a specific 
listing of the actual short-term or 
temporary investments held by the 
Separate Account. It is the view of the 
Department that an aggregate list of 
short-term or temporary investments on 
statements of assets for the Separate 
Account, will satisfy the condition set 
forth in section 111(d)(5).

Mat requests modification erf the 
requirement of section 111(d)(7), that 
copies of the most recent monthly 
reports on the Separate Account and foe 
most recent monthly reviews and the 
quarterly updates of the valuation of foe 
Separate Account, including a list of foe 
holdings of the Separate Account during 
the periods, be disclosed to any plan 
prior to its investment in the Separate 
Account Met states that because the 
monthly reviews and quarterly updates 
are internal working documents it is not 
necessary or appropriate for this 
information to be provided Participating 
Plans on a regular basis. Further, Met 
notes that the list of holdings of the 
Separate Account are already required 
under section 111(d)(5). A substitute 
condition in section 111(d)(7), Met 
suggests the following, “copies of the 
most recent valuation statements for foe 
Separate Account and copies of the 
most recent reports on the Separate 
Account that have been provided to 
Participating Plans.” The Department 
concurs with Met’s  request and has 
amended the language of section 
111(d)(7).

Met requests modification of the 
definition of “Independent Fiduciary,” 
as set forth in section IV(dM2), which 
prohibits the Independent Fiduciary 
from having an ownership interest in 
Met or its affiliates. Because Met is a 
mutual life insurance company that 
offers various types of individual and 
group insurance policies. Met is 
concerned that this definition would 
preclude an “ownership interest” 
acquired by the Independent Fiduciary 
as a Met policyholder. In order to avoid 
such a result, Met proposes that the 
phrase, “other than an interest acquired 
as the result of a policy of insurance or 
annuity contract or other generally 
available insurance product,” be 
incorporated into the language of the 
definition. The Department concurs and
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has amended the language of section 
IV(d)(2).

Met requests modification of the 
language of section IV(d)(4) which states 
that the Independent Fiduciary may not 
also serve as a fiduciary of a 
Participating Plan. Met believes it is 
quite possible that an Independent 
Fiduciary may have, or may obtain, 
other advisory or asset management 
relationships with a Participating Plan 
that affect-assets other than those 
invested in the Separate Account. Met 
believes that these other relationships 
should not affect the ability of a firm or 
individual to serve as Independent 
Fiduciary.

The Department notes that one of the 
most important safeguards that can be 
built into transactions of this type is the 
appointment of the Independent 
Fiduciary who can objectively act on 
behalf of all the Participating Plans and 
who is otherwise independent of all the 
parties involved. The Department does 
not believe that Met’s proposed 
modification is consistent with the 
Department’s concept of an Independent 
Fiduciary under these circumstances 
and, accordingly, has determined not to 
revise the exemption in this regard.

Met proposes modification of section 
IV(g) which defines “Plan Fiduciary or 
Plan Fiduciaries,” as the individual 
fiduciary or fiduciaries acting on behalf 
of each of the Participating Plans that 
invest in the Separate Account. Met, in 
its comment, proposes to modify the 
definition by deleting the words, “that 
invest in the Separate Account,” and 
adding to the end of the definition the 
phrase, “with respect to their 
investment or participation in the 
Separate Account.” For reasons stated 
above with respect to the proposed 
modification of section IV(d)(4), the 
Department does not believe that 
section IVCg) should be modified.

Met requests clarification of the 
definition of “Participating Plan,” as set 
forth in section IV(f), and the definition 
of “Separate Account,” as set forth in 
section IV(j), which indicate that plans 
that participate in the ownership of 
Units in the Separate Account are 
qualified pursuant to section 401(a) or 
403(b) of the Code and are subject to 
section 406 of the Act and 4975 of the 
Code. Met is concerned that these 
definitions will be read to limit the 
types of plans that will be permitted to 
participate in the Separate Account. In 
this regard, it is the view of the 
Department that these definitions 
should not be read to preclude other 
plans not covered by the Act or the 
Code, such as government plans, from 
investing in the Separate Account.

Met requests that the definition of 
“Properties” in section IV(h) be 
amended to eliminate the reference to a 
specific $15 million dollar limitation on 
the purchase price of any of the 
Properties ana to permit flexibility in 
the selection of appropriate Properties 
for the Separate Account, pursuant to 
future alterations in the investment 
guidelines for the Separate Account that 
are approved by the Independent 
Fiduciary. The Department concurs 
with Met. Accordingly, the Department 
has deleted specific reference to the $15 
million dollar limitation in the 
definition. The Department also has 
modified the definition to make clear 
that the Separate Account may acquire 
other properties so long as there are 
changes in the investment guidelines for 
the Separate Account that are approved 
by the Independent Fiduciary.

Met requests modification of the 
language in the third sentence of the 
second subparagraph of Paragraph #7, of 
the Notice which states that Annual 
Appraisals are to be prepared by an 
independent qualified appraiser each 
year “on the anniversary date” of 
purchase for each of the Properties in 
the Separate Account. Met would prefer 
that Annual Appraisals be prepared at 
any time during the month in which the 
anniversary date of purchase occurs. In 
this way, Met suggests that the 
independent appraiser would have more 
latitude within which to prepare his 
report. In the view of the Department, 
the language in the second 
subparagraph of Paragraph #7 was not 
intended to unduly hamper the 
independent appraiser. However, we 
also believe that valuations as of the 
"anniversary date of purchase” provides 
a consistent bench mark each year. 
Accordingly, we concur with Met’s 
request for flexibility, and therefore, are 
of the view that each of the Properties 
may be appraised at any time during the 
month of tne anniversary date as long as 
the appraisal reflects the value of the 
Property on the anniversary date.

Met also requests modification of the 
language of the first sentence in the 
second subparagraph of Paragraph #5 
which states that in the event of an 
increase beyond the Trigger Point 
through liquidity purchases of Units by 
Met from the Separate Account, Met 
“proposes to reduce its percentage 
ownership in the Separate Account,” 
through various stated methods. Met 
further states that similar language is 
contained in the last sentence of the 
second subparagraph of Paragraph #11. 
Met believes this language implies that 
it automatically would begin a program 
to reduce its ownership of Units, as 
soon as its percentage ownership

exceeds the Trigger Point after the 
completion of the Start-Up Period.

Met is of the view that these 
representations overstate the actions 
that are required under the exemption 
after the Trigger Point has been reached. 
It is Met’s belief that once the Trigger 
Point is exceeded after the Start Up _ 
Period, Met is required to provide the 
Independent Fiduciary its 
recommendations as to what actions, if 
any, should be taken to reduce the level 
of Met’s participation in the Separate 
Account. Thereafter, no action would be 
taken with regard to reduction without 
the approval of the Independent 
Fiduciary. Accordingly, Met requests 
that the language of Paragraphs #5 and 
#11 be replaced by the phrase, “Met will 
provide a recommendation to the 
Independent Fiduciary regarding 
whether its percentage of ownership in 
the Separate Account should be 
reduced.”

The Department does not agree with 
Met’s interpretation of the relevant 
language of Paragraphs #5 and #11. Nor 
does the Department believe such 
interpretation is consistent with prior 
representations of Met and the 
Independent Fiduciary as summarized 
in those paragraphs. In the Department’s 
view, the proposed modification 
suggests that once the Trigger Point has 
been exceeded, the Independent 
Fiduciary may act only after a 
recommendation by Met. Further, the 
proposed modification suggests that 
such recommendation by Met need not 
involve a plan to reduce its holdings in 
the Separate Account.

It is the view of the Department, 
consistent with prior representations of 
Met and the Independent Fiduciary, that 
once the Trigger Point is reached, it is 
the responsibility of the Independent 
Fiduciary to take action on behalf of the 
Separate Account, regardless of whether 
Met offers or fails to offer specific 
recommendations. Once having 
determined that a reduction of Met's 
ownership in the Separate Account is in 
the interest of tKe Participating Plans, 
the Independent Fiduciary would have 
the further responsibility to decide the 
appropriate method by which such 
reduction would be accomplished. 
According to the representations of the 
applicant, Met’s ownership in the 
Separate Account can be reduced either 
by using Available Cash in the Separate 
Account to purchase Met’s Units or by 
selling Properties in the Separate 
Account to obtain cash proceeds for the 
same purpose. It is the obligation of the 
Independent Fiduciary to choose 
between these two alternatives. If, on 
the other hand, once the Trigger Point 
has been reached, the Independent
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Fiduciary determines that it is not in the 
interest of the Separate Account to use 
Available Cash or to sell Properties to 
reduce Met’s ownership, then it is 
within the discretion of the Independent 
Fiduciary to decide to maintain die 
status quo with respect to Met’s 
ownership in the Separate Account. In 
the event the Independent Fiduciary 
makes such a decision, the Independent 
Fiduciary has within its discretion, 
under the exemption, the ability to 
adjust or raise the level of the Trigger 
Point

With respect to further modifications 
of the language of the Summary of Facts 
and Representations in the Notice, as 
published in the Federal Register, the 
Department concurs with the following:

(a) In footnote 3, the Department 
recognizes that as of June 1991, the 
General Account of Met had contributed 
Seed Money in the amount o f 
$100,000,000 to the Separate Account, 
and that the word “approximately” 
should be deleted;

(b) The Department acknowledges in 
the second sentence of the third 
subparagraph of paragraph #14, that 
Landauer Associates, Inc. has five rather 
than seven fully-staffed offices in the 
United States providing professional 
real estate counseling services 
nationwide;

(c) In the last subparagraph of 
Paragraph #16, the Department 
acknowledges that the investment 
guidelines of the Separate Account were 
established by Met, but were subject to 
the approval of the Independent 
Fiduciary; and

(d) In the last sentence of the third 
subparagraph of Paragraph #7, the 
Department notes that the words, 
“quarterly updates,” should be inserted 
after the phrase, “Met’s annual 
appraisals.”

Finally, two typographical corrections 
were made in the Notice, as published 
in the Federal Register. First, in the 
table in the fifth subparagraph of 
Paragraph #18, the date in item 4 should 
be February, 1992, rathef than 1991. 
Second, a phrase inadvertently omitted 
from the fifth and sixth sentences of the 
last subparagraph of Paragraph #12 in 
the Notice should be restored. The two 
sentences should read as follows:

During the Wind Down period in order to 
provide further flexibility for Participating 
Plans, the Separate Account provides that 
any Participating Plan may elect to defer 
redemption with respect to its Units in the 
Separate Account and maintain its 
participation in the Separate Account until 
the end. It is anticipated that the final 
distribution of money in the Separate 
Account to the Participating Plans who 
choose to remain will occur only after all the 
Properties have been sold.

After giving full consideration to the 
entire record, including the written 
comment from Met, the Department has 
decided to grant the exemption.

All comments submitted to the 
Department are included as part of die 
public record of the exemption 
application. The complete application 
file, including all supplemental 
submissions received by the Department 
are made available for public inspection 
in the Public Disclosure Room of the 
Pension Welfare Benefits 
Administration, room N-5507, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210.

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the Notice published 
on January 5,1993, at 58 FR 354.
FOR FURTHER INFORMATION CONTACT: 
Angelena C. Le Blanc of the Department, 
telephone (202) 219-8883. (This is not 
a toll-free number.)

Digital Wizards, Inc., Profit Sharing 
Plan (the Plan), Located in San Diego, 
California
[Prohibited Transaction Exemption 93-21 ; 
Exemption Application No. D-9012]

Exem ption

The restrictions of sections 406(a) and 
406 (b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason 
of section 4975(c)(1) (A) through (E) of 
the Code, shall not apply to the cash 
sale (the Sale) of certain limited 
partnership interests (the Property) by 
the Plan to Digital Wizards, Inc., the 
sponsoring employer and a party in 
interest with respect to the Plan, 
provided that: (1) Hie Plan incurred no 
fees, commissions, or other expenses in 
connection with the Sale, and (2) the 
Plan received es consideration from the 
Sale no less than the fair market value 
of the Property as determined by a 
qualified, independent securities 
broker/dealer, as of the date of the Sale.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published bn 
January 19,1993, at 58 FR 5028.

E ffective Date: This exemption is 
effective as of July 1,1991.

For Further Inform ation C ontact Mr.
C.E. Beaver of the Department, 
telephone (202) 219-8881. (This nis not 
a toll-free number.)

The Retirement Income Plan far 
Employees of the Colonial 
Williamsburg Foundation (the Plan), 
Located in Williamsburg, Virginia
[Prohibited Transaction Exemption 93—22; 
Exemption Application No. D-9055]

Exem ption
The restrictions of sections 406(a) and 

406 (b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason 
of section 4975(c)(1) (A) through (E) of 
the Coda, shall not apply to the cash 
sale (the Sale) by the Plan of certain 
parcels of real property (the Property) to 
the Colonial Williamsburg Foundation, 
a party in interest with respect to die 
Plan, provided that: (a) The Plan 
receives not less than the fair market 
value of the Property as determined by 
a qualified, independent appraiser on 
the date of the Sale, and (b) the Plan will 
not incur any expenses incident to the 
Sale.

For a more complete statement of die 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
February 5,1993, at 58 FR 7252.

Written Comment: The Department 
received one written comment in 
response to the proposed exemption. 
The comment dealt with spousal 
retirement benefits rather than the 
merits of the proposed transaction. 
Accordingly, the Department has 
determined to grant the exemption as it 
was proposed.

For Further Inform ation C ontact Mr.
C.E. Beaver of the Department, 
telephone (202) 219-8881. (This is not 
a toll-free number.)
ELK Promotions, Inc. Pension Plan (the 
Plan), Located in Worthington, Ohio
[Exemption No. 9 3 -23 ; Exemption 
Application No. D-9061]

Exem ption
The restrictions of sections 406(a), 

406(b)(1) and 406(b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code 
by reason erf section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the proposed sale by the Plan of its 
interests in certain notes.(collectively, 
the Notes) to Fred N. Egelhoff, Jr. 
(Egelhoff), a party in interest with 
respect to the Plan, provided that:

(a) The Plan receives a price equal to 
the greater of the outstanding balance of 
the Notes plus any accrued interest, or 
the fair market value of the Notes as 
determined by an independent, 
qualified appraiser; -
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(b) The sale will be a one-time sale for 
cash; and

(c) The Plan will pay no fees in 
connection with the sale.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant the 
exemption, refer to the notice of 
proposed exemption (the Notice) 
published on February 5,1993 at 58 FR 
7251.

Written Comments: The applicant 
submitted the following clarification 
with respect to the Notice: The correct 
address of Gedarwood apartments of 
Belpre II, Ltd., is Belpre, Ohio in lieu of 
431 East Broad Street, Columbus, Ohio. 
The Department concurs with the 
aforementioned clarification. 
Accordingly, after consideration of the 
entire record, the Department has 
determined to grant the exemption.

For Further inform ation Contact: Mr. 
Eric Berger of the Department, 
telephone (202) 219-8971. (This is not 
a toll-free number.)
General Information

The attention of interested persons is 
directed to the following:

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve 
a fiduciary or other party in interest or 
disqualified person from certain other 
provisions to which the exemptions 
does not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries;

(2) These exemptions are 
supplemental to and not in derogation 
of, any other provisions of the Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transactional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction; and

(3) The availability of these 
exemptions is subject to the express 
condition that the material fads and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption.

Signed at Washington, DC, this 24th day 
of March, 1993.
Ivan Strasfeld,
Director o f Exemption Determinations, 
Pension and Welfare Benefits Administration, 
US. Department o f Labor.
[FR Doc. 93-7159  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4610-29-M

NATIONAL AERONAUTICS AND  
SPACE ADMINISTRATION

[Notice 93-025]

NASA Advisory Council (NAC) Task 
Force on National Faculties; Space 
R&D Facilities Task Group; Meeting

AGENCY: National Aeronautics and 
Space Administration.
ACTION: Notice of Meeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NAC Task Force on National Facilities, 
Space R&D Facilities Task Group.
DATES: April 7,1993, 8:30 a.m. to 4:30 
p.m.
ADDRESSES: National Aeronautics and 
Space Administration, room MIC 5, 300 
E Street, SW., Washington, DC 20546- 
0001.

FOR FURTHER INFORMATION CONTACT:

Mr. John Mankins, Code C National 
Aeronautics and Space Administration, 
Washington, DC 20546-0001 (202/453- 
2739).
SUPPLEMENTARY INFORMATION: The*  
m eeting  w i l l  be open to  the p u b lic  u p  
to the seating ca p a city  o f the ro o m . T h e  
agenda fo r the m eeting  is as fo llo w s:

—Discussion of Terms of Reference, 
Future Plans and Actions 

—Review of Previous Department of 
Defense Facilities Studies 

—Review of Previous Department of 
Energy Facilities Studies 

—Review of Working Group Charter and 
Membership
It is imperative that the meeting be 

held on this date to accommodate the 
scheduling priorities of the key 
participants.
John W. Gaff,
Advisory Committee Management Office, 
National Aeronautics and Space 
Administration.
[FR Doc. 93 -7230  Filed 3 -2 9 -9 3 ; 8 45 amj 
BILLING CODE 79KMH-M

[Notice 93-026]

NASA Advisory Council (NAC) Task 
Force on National Facilities; 
Aeronautics R&D Facilities Task  
Group; Meeting

AGENCY: National Aeronautics and 
Space Administration.
ACTION: Notice o f meeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NAC Task Force on National Facilities, 
Aeronautics R&D Facilities Task Group. 
DATES: April 22,1993, 8 a.m. to 4:30 
p.m.
ADDRESSES: National Aeronautics and 
Space Administration, room 6H46A,
300 E Street, SW., Washington, DC 
20546-0001.
FOR FURTHER INFORMATION CO NTACT:
Mr. Wayne McKinney, National 
Aeronautics and Space Administration, 
Langley Research Center, Hampton, VA 
23681 (804/864-8686).
SUPPLEMENTARY INFORMATION: The 
meeting will be open to the public up 
to the seating capacity of the room. The 
agenda for the meeting is as follows:
—Facility Working Group Reports 

It is imperative that the meeting be 
held on this date to accommodate the 
scheduling priorities of the key 
participants.

Dated: March 24 ,1993 .
John W. Gaff,
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration.
[FR Doc. 93-7231 Filed 3 -2 9 -9 3 ; 8:45 ami 
BILUNG CODE 7510-01-M

Request for Comments on Increasing 
Contractor Liability on Research and 
Development Contracts

AGENCY: Office of Procurement, 
Procurement Policy Division, National 
Aeronautics and Space Administration. 
ACTION: Notice.

SUMMARY: Public Law 102-588 requires 
that NASA carry out an assessment of 
the allocation.of risk between NASA 
and its contractors for research and 
development contracts in order to 
identify options for allocating risk for 
correction of defects in materials and 
workmanship or other failures to 
conform to contract requirements.

The genesis of the Congressional 
concern is the perception that 
contractors may not be accepting
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sufficient responsibility for the 
consequences of their actions. 
Congressional interest was heightened 
by some well-publicized shortfalls on 
some major NASA programs. The 
discussion below covers one option 
being considered for increasing 
contractor liability. Public comment is 
requested on the validity of the 

roach.
the option below is selected for 

implementation, the proposed rule will 
be published for public comment prior 
to implementation.
DATES: Comments are due on or before 
April 29,1993.
FOR FURTHER INFORMATION CO NTACT:
Mr. T. Deback, Procurement Policy 
Division, (202) 358-0431.
SUPPLEMENTARY INFORMATION: 

Background
Under the Federal Acquisition 

Regulation, the Government currently 
assumes the total responsibility for all 
costs under cost type contracts except in 
cases of fraud, willful misconduct, lack 

> of good faith on the part of the 
contractor’s senior management, or 
where the conduct of one or more of the 
Contractor’s employees selected or 
retained by the Contractor after any of 
the Contractor’s managerial personnel 
has reasonable grounds to believe that 

"the employee is habitually careless or 
unqualified. This concept is utilized in 
the inspection and acceptance clauses 
for cost type contracts for supplies and 
R&D (See paragraph (h), FAR 52.246-3 
and -8).

After initial review of potential 
approaches to increasing contractor 
liability, several tenets became clear.
The first was that we are not trying to 
penalize the contractor for failure to 
successfully accomplish research and 
development (R&D). The inherent 
riskiness of R&D is recognized, and it is 
unrealistic to require a contractor to 
guarantee its success. The contractor is 
normally rewarded or penalized for end 
item performance on research and 
development through the use of award 
fees or incentive fees. Second, it was 
recognized that in all cost type 
contracts, even R&D, there are routine 
tasks for which the contractor could be 
held to a higher level of responsibility. 
These routine tasks include such things 
as moving and handling pieces of gear, 
machine shop operations, and packing 
and packaging of equipment. A third 
tenent was that NASA should not pay 
the cost of insurance either directly or 
indirectly for the additional risk that a 
contractor would incur by assuming a 
higher level of responsibility. This 
would not shift responsibility to

contractors but merely change the 
vehicle for paying for the corrections. 
Finally, realistic bounds should be 
placed on the contractor’s liability. For 
example, a contractor could not be 
expected to agree to a test contract for 
$100,000 if as part of the contract he 
assumed total responsibility for a 
$500M piece of Government equipment.

Basea upon these tenets, an approach 
was developed which increases 
contractor liability for the manner in 
which the effort under the contract is 
accomplished. The following principles 
would be incorporated into the current 
inspection and acceptance clauses 
referenced above:

a. The clause would impose liabilities 
on the Contractor for failure to comply 
with the requirements of the contract. 
The liabilities imposed are above and 
beyond those currently imposed. 
Failures include the delivery of 
defective supplies or services.

b. In agreeing to the liabilities 
imposed, the parties recognize that the 
Contractor is required to perform a 
variety of tasks, some of which involve 
research and development efforts, the 
success of which cannot be reasonably 
predicted, others which involve more 
routine operations subject to well- 
defined and generally accepted 
industrial practices. The Contractor will 
not be liable if, despite best efforts, the 
Contractor fails to achieve the contract’s 
objectives of research and development, 
the success of which could not 
reasonably be predicted at the time of 
award.

c. The Contractor will not be liable for 
losses which occur in routine operations 
if the Contractor has adopted and its 
employees were following generally 
accepted industrial practices for the 
activities in question. The Contractor 
shall have the burden of demonstrating 
to the Contracting Officer’s satisfaction 
that liability should not attach under 
this clause.

d. The Contractor will be fully liable 
for failure to comply with the 
requirements of this contract in 
accordance with paragraph (h) of the 
inspection and acceptance clauses cited 
above. In addition, the Contractor shall 
be liable for any failure to comply with 
the requirements of this contract as 
specified below.

e. No additional liability would be 
imposed beyond that imposed by other 
clauses of this contract if the Contractor 
can demonstrate to the Contracting 
Officer by clear and convincing 
evidence that the Contractor failed, 
despite best efforts, to achieve research 
and development objectives of this 
contract, the outcome of which could 
not have been reasonably predicted at

the time of award, or that the failure 
occurred notwithstanding that the 
Contractor had adopted and its 
employees were following generally 
accepted industrial practices at the time 
of the failure to comply with the 
requirements of the contract.

f. If the Contracting Officer 
determines that the Contractor is liable 
under this clause, the Contractor shall 
be responsible for the lesser of either of 
the following:

(1) 50 percent of the cost to rectify any 
failure to comply with the requirements 
of this contract; or

(2) 10 percent of the contract value at 
the time the failure occurred.

g. The cost of insurance to cover 
potential liabilities imposed by this 
clause shall not be an allowable cost 
under this contract.

h. These concepts would be used in 
fairly high dollar value cost type R&D 
contracts; it is currently assumed the 
threshold dollar value would be $50M.
Deidre A. Lee,
Associate Administrator for Procurement. 
(FR Doc. 93-7277 Filed 3 -2 9 -9 3 ; 8:45 am) 
BILLING CODE 7510-01-M

NATIONAL FOUNDATION ON THE  
AR TS AND TH E  HUMANITIES

Humanitles'Panel Meetings

AGENCY: National Endowment for the 
Humanities.
ACTION: Notice of Meetings.

SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Public Law 92—463, as amended), 
notice is hereby given that the following 
meetings of the Humanities Panel will 
be held at the Old Post Office, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506.
FOR FURTHER INFORMATION CONTACT: 
David C. Fisher, Advisory Committee 
Management Officer, National 
Endowment for the Humanities, 
Washington, DC 20506; telephone 202/ 
606-8322. Hearing-impaired individuals 
are advised that information on this 
matter may be obtained by contacting 
the Endowment’s TDD terminal on 202/ 
606-8282.
SUPPLEMENTARY INFORMATION: The 
proposed meetings are for the purpose 
of panel review, discussion, evaluation 
and recommendation on applications 
for financial assistance under the 
National Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. Because the proposed
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meetings will consider information that 
is likely to disclose: {1) Trade secrets 
and commercial or financial information 
obtained from a person and privileged 
or confidential; or (2) information of a 
personal nature the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, pursuant 
to authority granted me by the 
Chairman’s Delegation of Authority to 
Close Advisory Committee meetings, 
dated September 9,1991,1 have 
determined that these meetings will he 
closed to the public pursuant to 
subsections (c)(4), and (6) of section 
552b of Title 5, United States Code.
1. Date: April 20,1993

Time: 9 a.m. to 5 p.m.
Hoorn: 315
Program: This meeting will review 

applications for Elementary and 
Secondary Education, submitted to 
the Division of Education Programs, 
for projects beginning after October
1.1993.

2. Date: April 27,1993
Time: 9 a.m. to 5 p.m.
Hoorn: 315
Program: This meeting will review 

applications for Special 
Opportunity in Foreign Language 
Education (Higher Education), 
submitted to the Division of 
Education Programs, for projects 
beginning after October 1,1993.

3. Date: April 28,1993
Time: 9 a.m. to 5 p.m.
Hoorn: 315
Program: This meeting will review 

applications for Elementary and 
Secondary Education, submitted to 
the Division of Education Programs, 
for projects beginning after October
1.1993.

4. Date: April 29,1993
Time: 9 a.m. to 5 p.m.
Hoorn: 315
Program: This meeting will review 

applications for Special 
Opportunity in Foreign Language 
Education (Mixed), submitted to the 
Division of Education Programs, for 
projects beginning after October 1, 
1993.

5. Date: April 29-30,1993
Time: 9 a.m. to 5:30 p.m.
Hoorn: 430
Program: This meeting will review 

applications in Humanities Projects 
in Libraries and Archives, 
submitted to the Division of Public 
Programs, for projects beginning 
after October 1,1993.

6. Date: April 30,1993
Time: 9 a.m. to 5 p.m.
Hoorn: 315
Program: This meeting will review 

applications for Special

Opportunity in Foreign Language 
Education (Elementary and 
Secondary), submitted to the 
Division of Education Programs, for 
projects beginning after October 1, 
1993.

7. Date: April 30,1993
Tim e: 9 a.m. to 5:30 p.m.
Room : M—14
Program: This meeting will review 

Summer Seminars for College 
Teachers applications for directing 
seminars in 1994 in the held of 
History, submitted to the Division 
of Fellowships and Seminars, for 
projects beginning after June, 1994.

David C. Fisher, Jr.,
Advisory Committee Management Officer.
[FR Doc. 93-7183 Filed 3 -2 9 -9 3 ; 8:45 ami
BILUNG CODE 7S36-01-M

NATIONAL SCIENCE FOUNDATION

Blue Ribbon Panel on High 
Performance Computing; Meeting

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92 - 
463, as amended), the National Science 
Foundation announces the following 
meeting:

Name: Blue Ribbon Panel on High 
Performance Computing.

Date and Time: April 17 ,1993 ; 8:30 a.m. 
to 5 p.m.; and April 18 ,1993 ; 8:30 a.m. to 
2:30 pun.

Place: Room 540 ,1800  G Street, NW., 
Washington, DC 20550. Because access to the 
building is restricted on weekends, persons 
wishing to attend this meeting must call the 
contact person before 3 p.m., Thursday, April 
15 ,1993  to arrange for entrance.

Type o f Meeting: Open.
Contact Person: Odessa Dyson, 

Administrative Officer, Office of the 
Assistant Director, Directorate for Computer 
and Information Science and Engineering, 
National Science Foundation, 1800 G St., 
NW., Washington, DC 20550. Telephone: 
(202)357-7936.

Minutes: May be obtained from the contact 
person listed above.

Purpose o f Meeting: To discuss and 
analyze previously gathered data; develop 
draft report with recommendations to the 
National Science Board on NSF’s possible 
future role in supercomputing.

Agenda: Discuss and draft final report.
Dated: March 25 ,1993 .

M. Rebecca Winkler,
Committee Management Officer.
IFR Doc. 93-7298 Filed 3 -2 9 -9 3 ; 8:45 amj 
BILLING CODE 7555-01-M

Advisory Committee for Engineering; 
Meeting

The National Science Foundation 
announces the following meeting:

Name: Advisory Committee for 
Engineering.

Date and Time: April 15 and 16 ,1993 ; 9:30 
a.m .-5 p.m., Thursday April 15; and 8:45 
a.m .-12 Noon, Friday April 16.

Place: National Science Foundation, 1800 
"G” Street, NW., room 540, Washington, DC 
20550.

Type o f Meeting: Open.
Contract Person: Dr. William S. Butcher, 

Advisory Committee for Engineering, room 
1126, National Science Foundation, 
Washington, DC 20550, Telephone: (202) 
357-9571.

Minutes: Dr. William S. Butcher at the 
above address.

Purpose o f Meeting: To provide advice, 
recommendations, and counsel on major 
goals and policies pertaining to Engineering 
programs and activities.

Agenda: Discussion on issues, 
opportunities and future directions for the 
Engineering Directorate; discussion of 
Engineering Directorate budget situation as 
well as other items.

Dated: March 25 ,1993 .
M. Rebecca Winkler,
Committee Management Officer.
IFR Doc. 93-7297  Filed 3 -2 9 -9 3 ; 8:45 ami
BILUNG COOE 7555-01-M

NUCLEAR REG ULATOR Y  
COMMISSION

[Docket No. 50-295]

Commonwealth Edison Co.; Zion 
Nuclear Power Station, Unit 1; 
Environmental Assessment and 
Finding of No Significant Impact

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of Section
III.D.l.(a) of appendix J to 10 CFR part 
50 to Commonwealth Edison Company 
(the licensee), for the Zion Nuclear 
Power Station, Unit 1, located in Lake 
County, Illinois.
Environmental Assessment
Identification  o f  P roposed Action

The proposed action would grant an 
exemption from section III.D.l.(a) of 
appendix J to 10 CFR part 50, which 
requires a set of three Type A tests 
(Containment Integrated Leakage Rate 
Test or CILRT) to be performed at 
approximately equal intervals during 
each 10-year service period and 
specifies that the third test of each set 
shall be conducted when the plant is 
shut down for the 10-year plant 
inservice inspections (ISI). The 
licensee’s request is for a one-time 
exemption that will allow the third 
Type A test of the current 10-year 
service period to be performed, 
independent of the current 10-year
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service period and the 10-year plant ISI, 
during a refueling outage in September 
1995, approximately 43 months after the 
last one. Without the exemption the 
licensee would be required to perform 
the next Type A test during a refueling 
outage in October 1993, when the plant 
is shut down for the 10-year plant ISI, 
which means the last two Type A tests 
of the second 10-year service period 
would be performed 19 months apart.

The exemption is in response to the 
licensee’s application for exemption 
dated January 12,1993.
The N eed fo r  the Proposed Action

The proposed exemption is needed 
because the requirements of 10 CFR part 
50, appendix J, and the licensee’s 
current refueling outage schedule, 
would require the third CILRT for the 
second 10-year service period to be 
performed when Unit 1 is shut down for 
the refueling outage in Octobef 1993— 
which also is the 10-year plant ISI. This 
circumstance has arisen partially 
because NRG staff concerns with the 
validity of the test results from the 
second and third Type A tests of the 
first 10-year service period led the 
licensee to perform a fourth test for the 
first 10-year service period on July 7, 
1984, approximately eight months into 
the second 10-year service period. The 
first test of the second service period 
was performed in March 1988, 43 
months after the last test and 51 months 
into the service period. The second test 
was not performed until 48 months later 
due to a 29 month fuel cycle which 
resulted from two major forced outages 
in which the unit was down for a total 
of 265 days. Without this exemption, 
the licensee would be required to 
perform the third CILRT during the 
October 1993 refueling outage, 19 
months after the second Type A test.
Environm ental Im pacts o f  the Proposed  
Action

The Commission’s staff has 
determined that granting the proposed 
exemption would not significantly 
increase the probability or amount of 
expected primary containment leakage 
and that containment integrity would, 
thus, be maintained. Although the 
requirements in Section III.D.l.(a) that 
three Type A tests be performed in each 
10-year service period and that the third 
test be conducted when the unit is shut 
down for the 10-year plant ISI would 
not be met, performing the third Type 
A test of the second 10-year service 
period approximately 43 months after 
the last one would meet the intent to 
perform the tests at approximately equal 
intervals of about a third of a 10-year 
service period, to ensure containment

integrity. Consequently, the probability 
of accidents would not be increased, nor 
would the post-accident radiological 
releases be greater than previously 
determined. Neither would the 
proposed exemption otherwise affect 
radiological plant effluents. Therefore, 
the Commission’s staff concludes that 
there are no significant radiological 
environmental impacts associated with 
the proposed exemption.

With regard to potential 
nonradiological impacts, the proposed 
exemption involves a change to 
surveillance and testing requirements. It 
does not affect nonradiological plant 
effluents and has no other 
environmental impact. Therefore, the 
Commission’s staff concludes that there 
are no significant nonradiological 
environmental impacts associated with 
the proposed exemption.
A lternative to the Proposed Action

Since the Commission concluded that 
there are no significant environmental 
impacts associated with the proposed 
action, any alternatives would have 
either no or greater environmental 
impact.

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts attributed to the facility and 
would not meet the intent of the rule to 
perform CILRT at approximately equal 
intervals during each 10-year service 
period.
A lternative Use o f Resources

This action does not involve the use 
of any resources not previously 
considered in connection with the 
Nuclear Regulatory Commission’s Final 
Environmental Statement, dated 
December 1972, related to the operation 
of the Zion Nuclear Power Station,
Units 1 and 2.
A gencies and Persons Consulted

The NRC staff reviewed the licensee’s 
request and did not consult other 
agencies or persons.
Finding of No Significant Impact

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 
Based upon the foregoing environmental 
assessment, we conclude that the 
proposed action will not have a 
significant effect on the quality of the 
human environment.

For further details with respect to this 
action, see the request for exemption 
dated January 12,1993, which is 
available for public inspection at the 
Commission’s Public Document Room, 
2120 L Street, NW., Washington DC and

at the Waukegan Public Library, 128 
North County Street, Waukegan, Illinois 
60085.

Dated at Rockville, Maryland, this 23rd day 
of March 1993.
For the Nuclear Regulatory Commission. 
James E. Dyer,
Director, Project Directorate III-2, Division 
o f Reactor Projects III/IV/V, Office o f Nuclear 
Reactor Regulation.
[FR Doc. 93-7285  Filed 3 -2 9 -9 3 ; 8:45 am]
BILLING CODE 7590-01-M

Kerr-McGee Corp.; Cushing Refinery 
Site; Environmental Assessment, 
Finding of No Significant Impact, and 
Opportunity for a Hearing

[Docket No. 70-3073]

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering the issuance of a Special 
Nuclear Material (SNM) License No. 
SNM-1999 for Kerr-McGee Corporation 
(Kerr-McGee) to possess uranium and 
thorium at the former Cushing Refinery 
Site (Cushing Site). The uranium and 
thorium currently exists at the Cushing 
Site in the form of contaminated soil, 
sludge, sediment, trash, building rubble, 
and on building surfaces.
Introduction

Kerr-McGee submitted an SNM 
iicense application (application) on 
October 17,1991, a revised application 
on September 25,1992, and 
supplements on December 18,1992, 
January 14,1993, and February 23,
1993, to possess uranium and thorium 
at the Cushing Site. Kerr-McGee 
proposes to possess the licensed 
material during preliminary remediation 
activities in preparation for the 
decommissioning of the Cushing Site.

The Cushing Site is located halfway 
between Oklahoma City and Tulsa, two 
miles north of State Highway 18 and a 
half mile east of Deep Rock Road. Under 
Atomic Energy Commission (AEC) 
licenses SNM—695 and SMB—664, Kerr- 
McGee chemically processed enriched, 
normal, and depleted uranium and 
natural thorium at the Cushing Site from 
1962 through 1966. The licensed 
activities were conducted on a Kerr- 
McGee owned site, approximately 400 
acres in size, that was also the location 
of a Kerr-McGee oil refinery operation. 
Materials were received in the form of 
UF6, mill concentrates, unirradiated 
scrap fuel elements, and various other 
chemical compounds. The licensee 
converted uranium to other compounds 
suitable for use in the nuclear fuel cycle 
and produced metal alloys of uranium 
and thorium.
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In 1966, the site was decommissioned 
in accordance with practices at the time 
and the license was terminated.
Between 1972 and 1982, Kerr-McGee 
further decontaminated the site by 
shipping the more highly radioactive 
materials off site, and disposing of 
unknown quantities of contaminated 
soils and trash in an existing refinery 
sludge pit (Pit 4), in trenches located in 
the northeast comer of the site, and in 
inactive tank berms in the northwest 
portion of the site. The contaminated 
soil land trash disposed of on the 
Cushing Site remain at the original 
disposal locations in concentrations 
exceeding Option 1 of the Branch 
Technical Position (BTP) on “Disposal 
or Onsite Storage of Thorium or 
Uranium Wastes From Past Operations* 
(46 FR 52061). There are also areas of 
contamination, exceeding BTP Option 1 
limits, around and under the former 
uranium processing building and in the 
soils and sediments of Skull Creek, 
which was a discharge point for effluent 
from the uranium processing facility.
Proposed Action

The primary purpose for issuing 
SNM-1999, is to authorize the 
possession of the uranium and thorium 
on the Cushing Site. The license covers 
all uranium and thorium that exists at 
the site in concentrations and surface 
contamination levels that exceed natural 
background. Kerr-McGee proposes to 
possess the licensed materials during 
preliminary remediation activities.

The proposed preliminary 
remediation activities are intended to:
(1) Identify all areas on the Cushing Site 
that contain uranium and thorium in 
concentration levels above natural 
background, (2) excavate from the 
identified areas those materials that 
contain radioactivity in excess of NRC 
unrestricted release limits, and (3) 
consolidate the excavated material at 
designated temporary storage areas 
located on the Cushing Site or ship the 
material to a licensed low-level waste 
disposal facility. The proposed final 
disposition of the uranium and thorium 
to be consolidated in the temporary 
storage areas will be described in a 
decommissioning plan, which Kerr- 
McGee has committed to submit at later 
date. The decommissioning plan will 
describe the proposed procedures for 
completing the decommissioning and 
releasing the Cushing Site for 
unrestricted use.
The N eed fo r  Proposed Action

Uranium and thorium exist on the 
Cushing Site in concentration and 
surface contamination levels that 
potentially pose a long term risk to the

public health and safety. Uranium and 
thorium have been identified in 
concentrations up to 968 pCi/g and 279 
pCi/g, respectively. Also, exposure rates 
in excess of 500 uR/hr have been 
identified at limited areas on the 
Cushing Site. The issuance of SNM- 
1999 will ensure that the contamination 
at the Cushing Site will be possessed in 
accordance with NRC regulations, and 
that the contamination will be reduced 
to levels that pose acceptably low risks 
to public health and safety, thereby 
allowing the release of the Cushing Site 
for unrestricted use.
A lternatives to Proposed Action

There are no alternatives to the 
proposed action. The Code of Federal 
Regulations, 10 CFR 70.20, requires a 
specific SNM license to possess, use, or 
transfer SNM. v
Environm ental Im pacts o f Proposed  
Action

The activities that the staff proposes 
to authorize through the issuance of 
SNM-1999 are expected to have an 
insignificant impact on the 
environment. In fact, the activities are 
anticipated to improve environmental 
conditions through the identification 
and consolidation of the contaminated 
material on the Cushing Site into 
known, controlled locations. 
Contamination currently exists at 
locations and in concentrations that are 
not known with certainty. The 
consolidation and control of the 
contaminated material should reduce 
the potential for the release of the 
material to the environment. In 
addition, the areas from which 
contamination will be removed will 
eventually be available for unrestricted 
use.

During the proposed activities, the 
primary impact on the environment 
would be the release of airborne 
radioactivity during excavation and 
handling of contaminated materials. 
Using methods described in NUREG/ 
CR—1759, Vol. 3, “Data Base for 
Radioactive Waste Management, Impact 
Analysis Methodology Report,” 
November 1981, the staff estimated that 
the concentration of airborne 
radioactivity generated during 
excavation and handling of 
contaminated material should be on the 
order of 4E-14 uCi/ml. This airborne 
concentration is two percent of the 
unrestricted release limit for natural 
thorium listed in appendix B, table II to 
10 CFR part 20 (i.e, 2E-12 uCi/ml). The 
limit for natural thorium is used since 
it is the most conservative limit 
applicable to the Cushing site.

The estimated airborne radioactivity 
applies to the immediate area where die 
materials are being handled and does 
not account for the dust suppression 
measures Kerr-McGee has committed to 
employ to keep exposure to airborne 
radioactivity as low as is reasonably 
achievable (ALARA). In addition, the 
concentration of airborne radioactivity 
should decrease as the material is 
dispersed in the atmosphere enroute to 
unrestricted areas or areas where 
members of the public reside. However, 
the staff conservatively estimated the 
dose to a member of the public from the 
proposed action to be 25 mrem, 
assuming that a member of the public is 
exposed to the full 4E-14 uCi/ml of 
airborne radioactivity. The 4E-14 uCi/ 
ml estimated airborne concentration 
also applies to workers, and is 0.07 
percent of the occupational maximum 
permissible concentration (MPC) listed 
in appendix B, table I to 10 CFR part 20.

The proposed action is not 
anticipated to result in the release of 
non-radiological hazardous material to 
the environment. However, thorium is 
known to exist in one of the five pits on 
the Cushing Site, i.e.. Pit 4, that contains 
acidic, oily sludge that resulted from the 
refinery operation on the site. Kerr- 
McGee has entered into a consent Order 
with the State of Oklahoma, No. C -90- 
91-H, to perform a remedial 
investigation/feasibility study for the 
five oily sludge pits, including Pit 4.
The proposed action does not authorize 
any activity involving the thorium 
contaminated acidic sludge in Pit 4. The 
staff expects Kerr-McGee to submit a 
license amendment request, at some 
time in the future, requesting approval 
to remediate the thorium contaminated 
sludge. The potential environmental 
impact of non-radiological material will 
require additional consideration at that 
time.

The proposed action will entail 
transportation of low-level radioactive 
waste to a licensed disposal facility. 
Methods to assess the radiological 
impacts of transportation for routes of 
similar length and nature as may be 
used in the proposed action, are 
described in NUREG-0170, “Final 
Environmental Statement on the 
Transportation of Radioactive Material 
by Air and Other Modes,” December 
1975. Using the methods and 
assumptions in NUREG-0170, the 
population dose resulting from the 
transportation of waste estimated to be 
generated during the proposed action is 
conservatively estimated as 1.04 person- 
re m, and the maximum individual dose, 
to a member of the public, is estimated 
to be less than .002 mrem
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The proposed action would result in 
the irreversible use of energy resources 
during excavation and handling of 
contaminated material and transporting 
of wastes to a licensed disposal facility. 
A small amount of land at the low-level 
waste facility would be irreversibly 
committed for waste disposal. There are 
no reasonable alternatives to these 
resource uses and there are no 
unresolved conflicts concerning 
alternative uses of available resources.
Agencies and Persons Consulted

This environmental assessment (EA) 
was prepared entirely by NRC staff. No 
other sources were used beyond those 
referenced in this EA.
Conclusions

The environmental impacts from the 
proposed action are expected to be 
insignificant. The primary effluent 
anticipated from the operation (i.e., 
airborne radioactivity) is conservatively 
predicted to be released, to unrestricted 
areas, in concentrations that are 
approximately 2 percent of unrestricted 
release limits in appendix B, table 2 of 
10 CFR part 20. The impacts, from non- 
radiological materials, and the 
transportation and disposal of 
radioactive materials are expected to be 
minor.
Fin ding o f No Significan t Im pact

The Commission has prepared an EA 
related to the issuance of SNM-1999.
On the basis of the EA, the Commission 
has concluded this licensing action 
would not significantly affect the 
environment and does not warrant the 
preparation of an environmental impact 
statement. Accordingly, it has been 
determined that a Finding of No 
Significant Impact is appropriate.

The above documents related to this 
proposed action are available for public 
inspection and copying at the 
Commission’s Public Document Room 
in the Gelman Building, 2120 L Street 
NW., Washington,DC 20037.
Opportunity fo r  a Hearing

The Commission hereby provides 
notice that this is a proceeding on an 
application for a licensing action falling 
within the scope of subpart L, “Informal 
Hearing Procedures for Adjudications in 
Materials Licensing Proceedings, of the 
Commission’s Rules of Practice for 
Domestic Licensing Proceedings in 10 
CFR part 2” (54 FR 8269). Pursuant to 
§ 2.1205(a), any person whose interest 
may be affected by this proceeding may 
file a request for a hearing. In 
accordance with § 2.1205(c), a request 
for a hearing must be filed within thirty 
(30) days from the date of publication of

this Federal Register notice. The request 
for a hearing must be filed with the 
Office of the Secretary either:

(1) By delivery to the Docketing and 
Service Branch of the Office of the 
Secretary at One White Flint North, 
11555 Rockville Pike, Rockville, MD 
20852; or

(2) By mail or telegram addressed to 
the Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Brandi.

In addition to meeting other 
applicable requirements of 10 CFR part 
2 of the Commission’s regulations, a 
request for a hearing filed by a person 
other than an applicant must describe in 
detail:

(1) The interest of the requestor in the 
proceeding;

(2) How that interest may be affected 
by the results of the proceeding, 
including the reasons why the requestor 
should be permitted a hearing, with 
particular reference to the factors set out 
in § 2.1205(g);

(3) The requestor’s areas of concern 
about the licensing activity that is the 
subject matter of the proceeding; and

(4) The circumstances establishing 
that the request for a hearing is timely 
in accordance with § 2.1205(c).

Each request for a hearing must also 
be served, by delivering it personally or 
by mail to:

(1) The licensee, Kerr-McGee 
Corporation, P.O. Box 25861, Oklahoma 
City, OK 73125;

(2) The NRC staff, by delivery to the 
Executive Director for Operations, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852, or by mail 
addressed to the Executive Director for 
Operations, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Any hearing that is requested and 
granted will be held in accordance with 
the Commission’s Informal Hearing 
Procedures for Adjudications in 
Materials Licensing Proceedings in 10 
CFR part 2, subpart L.

Dated at Rockville, Maryland, this 23rd day 
of March, 1993.

For the Nuclear Regulatory Commission. 
John H. Austin,
Chief, Decommissioning and Regulatory 
Issues Branch, Division o f Low-Level Waste 
Management and Decommissioning, NMSS. 
(FR Doc. 93-7286 Filed 3 -2 9 -9 3 ; 8:45 am]
BILUNG CODE 7590-01-4«

PO STAL R A TE COMMISSION 

[Docket No. A93-14; Order No. 969]

In the Matter of: Winchester, Texas 
78964 (DavidMitschke, Petitioner); 
Notice and Order Accepting Appeal 
and Establishing Procedural Schedule

Before Commissioners: George W. Haley, 
Chairman; John W. Crutcher; W. H. "Trey” 
LeBlanc 111; H. Edward Quick, Jr., and Wayne 
A. Schley.

Issued March 24 ,1993 .

D ocket Number: A93-14.
N am e o f  A ffected  Post O ffice: 

Winchester, Texas 78964.
Nam e(s) o f  Petitionerfs): David 

Mitschke.
Type o f  D eterm ination: Closing.
Date o f Filing o f  A ppeal Papers: 

March 22,1993.
Categories o f  Issues A pparently 

R aised: 1. Effect on postal services (39 
U.S.C 404(b)(2)(C)).

Other legal issues may be disclosed by 
the record when it is filed; or, 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues.

In the interest of expedition, in light 
of the 120-day decision schedule (39 
U.S.C. 404(b)(5)), the Commission 
reserves the right to request of the Postal 
Service memoranda of law on any 
appropriate issue. If requested, such 
memoranda will be due 20 days from 
the issuance of the request; a copy shall 
be served on the petitioner. In a brief or 
motion to dismiss or affirm, the Postal 
Service may incorporate by reference 
any such memoranda previously filed.

The Com m ission orders: (A) The 
record in this appeal shall be filed on or 
before April 6,1993.

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register.

By the Commission.
CharlesL. Clapp,
Secretary.
Appendix
March 2 2 ,1993—Filing of Petition.
March 24 ,1993—-Notice and Order of Filing 

of Appeal.
April 16 ,1993—Last day of filing of petitions 

to intervene (see 39 CFR 3001.111(b))- 
April 2 6 ,1993—-Petitioner’s Participant 

Statement or Initial Brief (see 39 CFR 
3001.115 (a) and (b)).

May 37 ,1993— Postal Service Answering 
Brief (see 39 CFR 3001.115(c)).

June l ,  1993—Petitioner’s Reply Brief should 
Petitioner choose to file one (see 39 CFR 
3001.115(d)).

June 2 8 ,1993—Deadline for motions by any 
party requesting oral argument. The 
Commission will schedule oral argument 
only when it is a necessary addition to the 
written filings (see 39 CFR 3001.116).
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July 20,1993—Expiration of 120-day 
decisional schedule (see 39 U.S.C.
§ 404(b)(5)).

(FR Doc. 93-7212 Filed 3 -2 9 -9 3 ; 8:45 am)
BILLING CODE 7710-FW-P

PROSPECTIVE PAYMENT 
ASSESSMENT COMMISSION

Meeting

Notice is hereby given of the meetings 
of the Prospective Payment Assessment 
Commission on Tuesday and 
Wednesday, April 13-14 1993, at the 
Madison Hotel, 15th & M Streets, NW., 
Washington, DC.

The Full Commission will convene on 
both days at 9 a.m. in Executive 
Chambers i ,  2 and 3.

The meetings are open to the public. 
Donald A. Young,
Executive Director.
(FR Doc. 93-6115 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE M20-BW-M

RAILROAD RETIREMENT BOARD

Agency Forms Submitted for OMB 
Review
SUMMARY: In accord ance w ith the 
Paperwork Reduction A ct of 1 9 8 0  (44  
U .S .C  chapter 35), the Railroad  
Retirement Board has subm itted thp 
following proposal(s) for the collection  
of information to the Office of 
Management and Budget for review  and  
approval.
SUMMARY OF PROPOSAL(S):

(1) Collection title: A vailability for 
Work,

(2) Form(s) subm itted: U I-3 8 , U I-3 8 s , 
and ID-8k.

(3) OMB Number: 3 2 2 0 -0 1 6 4 .
(4) Expiration date o f current OMB 

clearance: Three years from date of  
OMB approval.

(5) Type o f request: Revision of a 
currently approved collection.

(6) Frequency o f response: On 
occasion.

(7) Respondents: Individuals or 
households, Non-profit institutions.

(8) Estim ated annual num ber o f  
respondents: 1 4 ,900 .

(9) Total annual responses: 1 4 ,9 0 0 .
(10) Average tim e p er response:

.14396 hours.
(11) Total annual reporting hours: 

2,145.
(12) Collection description: U nder 

section l(k ) of the Railroad  
Unemployment Insurance A ct, 
unemployment benefits are not payable  
for any day for w hich the claim ant is  
not available for work. The collection

obtains information needed by the RRB 
to determine whether a claimant is 
willing and ready to work.
ADDITIONAL INFORMATION OR COMMENTS: 
Copies of the form and supporting 
documents can be obtained from Dennis 
Eagan, the agency clearance officer 
(312-751-4693). Comments regarding 
the information collection should be 
addressed to Ronald J. Hodapp, Railroad 
Retirement Board, 844 N. Rush Street, 
Chicago, Illinois 60611-2092 and the 
OMB reviewer, Laura Oliven (202-395- 
7316), Office of Management and 
Budget, room 3002, New Executive 
Office Building, Washington, DC 20503. 
Dennis Eagan,
Clearance Officer.
(FR Doc. 93-7178 Filed 3 -2 9 -9 3 ; 8:45 am) 
BILUNG CODE 7906-01-M

SECURITIES AND EXCHANGE  
COMMISSION

[Release No. 34-32041; File No. S R -N A S D -  
93-12]

Self-Regulatory Organizations; Filing 
of Proposed Rule Change by National 
Association of Securities Dealers, Inc., 
Relating to Quantitative Designation 
and Maintenance Criteria for Nasdaq 
National Market System (“Nasdaq 
NMS”) Securities

March 23,1993.

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on March 3,1993, the 
National Association of Securities 
Dealers, Inc, ("NASD” or "Association”) 
filed with the Securities and Exchange 
Commission ("SEC” or "Commission”) 
the proposed rule change as described 
in Items I, II, and III below, which Items 
have been prepared by the NASD. The 
NASD subsequently filed on March 22, 
1993, Amendment No. 1 to the filing 
which clarifies and further explains the 
NASD’s statutory basis for the proposed 
rule change. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

Below is the text of the proposed rule 
change. Proposed new language is 
italicized, proposed deletions are in 
brackets.
SCHEDULE D TO THE NASD BY-LAW S 
* * * * *

PART Hi— DESIGNATION OF NASDAQ 
NATIONAL MARKET SYSTEM SECURITIES 
* * * * *
Sec. 2.1 Quantitative Designation Criteria 
* * * * *

(b) Alternative 2
(1) The issuer of the security has net 

tangible assets of at least $12 million.
(2) There are at least 1 million publicly 

held shares.
(3) The market value of publicly held 

shares is at least $15 million.
(4) T he p rice  p e r  share on each o f  the five  

business days prior to the date o f  
application by  the issuer is $ 3  or m ore.

Subsections (4)—(6) are renumbered (5)—(7) 
respectively.

*' - * * * *

Sec. 4 Quantitative Maintenance Criteria
After designation as a NASDAQ National 

Market System security, a security must 
substantially meet the criteria set forth below 
to continue to be designated as a national 
market system security.

(a) Common Stock, Preferred Stock, shares 
or Certificates of Beneficial Interest of Trusts 
and Limited Partnership Interests in Foreign 
or Domestic Issues

1. 200,000 shares publicly held.
2. Market value of publicly held shares of 

$1 million.
3. The issuer has net tangible assets of at 

least:
(a) $1 m illion: or
[(a)] (b) $2 million if the issuer has 

sustained losses from continuing operations 
and/or net losses in two of its three most 
recent fiscal years]:]; or

((b)! (c) $4 million if the issuer has 
sustained losses from continuing operations 
and/or net losses in three of its four most 
recent fiscal years.

4. 400 shareholders or 300 shareholders of 
round lots.

5. M inim um  bid  p rice  p e r  share o f  $1 or, 
in the alternative, m arket value o f  public  
float o f  $3  million a n d  $4  million o f  net 
tangible assets.

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In is filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The NASD has 
prepared summaries, set forth in 
Sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.
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A. Self-Regulatory Organization's 
Statem ent o f  the Purpose of, and  
Statutory Basis for, the P roposed Rule 
Change
Quantitative Designation Criteria

An issuer applying for the designation 
of its securities in the Nasdaq NMS 
must comply with at least one of two 
sets of quantitative designation criteria 
(“Alternative 1” and "Alternative 2”) 
contained in Section 2 to Part III of 
Schedule D to the NASD By-Laws 
(“Schedule D”).1 The NASD also 
requires a Nasdaq NMS issuer to comply 
with the entry requirements to trade in 
the Nasdaq System 2 as a Nasdaq 
SmallCap security.3

The security o f an issuer applying for 
designation in the Nasdaq SmallCap 
Market is expressly required to have a 
$3 minimum bid price per share. While 
Alternative 1 of the Nasdaq NMS entry 
requirements contains a $5 minimum 
bid price per share, Alternative 2 is 
silent on this point. Nonetheless, the 
NASD applies the entry requirements 
for the Nasdaq SmallCap Market to 
issuers seeking designation of their 
securities on the Nasdaq NMS under 
Alternative 2. The NASD, therefore, 
proposes to amend Section 2(b) of part 
III to Schedule D to require a $3 
minimum bid price per share for 
designation in Nasdaq NMS to clarify 
the current NASD practice.
Quantitative Maintenance Criteria

Net Tangible A ssets. Nasdaq NMS 
maintenance requirements do not 
require an issuer to comply with a 
minimum net tangible asset test unless 
the issuer has sustained certain losses in 
past years. Specifically, if the issuer has 
sustained losses from continuing 
operations and/or net losses in two of its 
three most recent fiscal years, it must 
maintain net tangible assets of at least 
$2 million. If the issuer has sustained 
losses from continuing operations and/ 
or net losses in three of its four most 
recent fiscal years, it must maintain net

1 See, Section 2(a) of Part III to Schedule D to the 
NASD Manual for the Alternative 1 set of 
designation criteria and Section 2(b) of Part in for 
the complete Alternative 2 set of designation 
criteria.

2 The Nasdaq System is comprised of both the 
Nasdaq SmallCap Market (“Nasdaq SmallCap“) and 
the Nasdaq NMS. Nasdaq SmallCap issuers must 
comply with entry and maintenance requirements 
contained in Part II of Schedule D. Nasdaq NMS 
issuers must comply with both the Nasdaq 
SmallCap entry and maintenance requirements 
contained under Part Q, and with the Nasdaq NMS 
entry and maintenance requirements contained in 
Part m of Schedule D.

3 NASD staff provide determinations regarding 
issuer compliance with Nasdaq NMS and Nasdaq 
SmallCap qualifications criteria, which 
determinations are subject to appeal pursuant to 
Article IX of the NASD’s Code of Procedure.

tangible assets of at least $4 million.4 
Upon review, the NASD believes that a 
Nasdaq NMS issuer should maintain $1 
million minimum net tangible assets in 
the current fiscal year independent of 
past earnings and losses. The NASD 
believes such a requirement is 
appropriate to the status of an issuer of 
securities in the Nasdaq NMS. The 
proposed rule change also would 
eliminate the possibility for a Nasdaq 
NMS issuer to fall below the $1 million 
capital and surplus maintenance 
requirement for the Nasdaq SmallCap 
Market5 but appear to be in compliance 
with Nasdaq NMS maintenance 
requirements.® The NASD, therefore, 
proposes that Section 4(a) to Part m of 
Schedule D require Nasdaq NMS issuers 
to maintain at least $1 million in net 
tangible assets.

Minimum Bid Price or the A lternative 
Public Float and Net Tangible A ssets 
Criteria. Nasdaq NMS maintenance 
criteria do not require an issuer of 
Nasdaq NMS securities to maintain a 
minimum bid price per share or, in the 
alternative, to maintain a higher 
minimum public float or net tangible 
assets. In comparison, Nasdaq SmallCap 
maintenance criteria require an issuer of 
Nasdaq SmallCap securities to maintain 
a minimum bid price o f $1 or m the 
alternative, a $1 million public float and 
$2 million in capital and surplus.7 The 
NASD believes Nasdaq NMS 
maintenance criteria should clarify that 
the NASD dose apply the Nasdaq 
SmallCap $1 minimum bid price as a 
maintenance requirement to a Nasdaq 
NMS security. The NASD also believes 
Nasdaq NMS maintenance criteria 
should provide for alternative public 
float and net tangible assets 
requirements that are similar to but 
higher than the levels required for 
Nasdaq SmallCap issuers. Upon review, 
the NASD has determined that if an 
Nasdaq NMS issuer fails to meet a $1 
minimum bid price, it should be 
required to meet an alternative public 
float test of $3 million 8 and an 
alternative net tangible assets test of $4 
million.® The NASD, therefore, proposes

4 See, Section 4(a)3 to Part m of Schedule D.
* See, séctions 1(c)(3) and 2(e)(3) of Part II to 

Schedule D to the NASD By-Laws.
6 Net tangible assets equals capital and surplus 

minus goodwill. Therefore, even if goodwill were 
zero, a Nasdaq NMS issuer could not have $1 
million net tangible assets if its capital and surplus 
were less than $1 million.

7 See, Sections 1(c)(4) to Part H of Schedule D.
"In comparison, as noted above, the Nasdaq

SmallCap provides an alternative public float 
requirement of $1 million for issuers that do not 
meet a $1 minimum bid price. See Section 1(c)(4) 
to Part II of Schedule D.

“The NASD notes that Alternative 1 of the 
Quantitative Designation Criteria for Nasdaq NMS

that Section 4 to Part in of Schedule D 
require a Nasdaq NMS issuer to 
maintain a $1 minimum bid price per 
share, or in the alternative, maintain a 
market value of public float of $3 
million and $4 million of net tangible 
assets.

The NASD is requesting that the 
proposed rule change be effective 
within 45 days of SEC approval.

The NASD believes that the proposed 
rule change is consistent with the 
provisions of section 15A(b)(6) of the 
Act which requires that the rules of a 
national securities association be 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general to protect investors and the 
public interest. The proposed rule 
change amends the Alternative 2 
Nasdaq NMS initial inclusion criteria to 
require a minimum price per share 
requirement of $3 or more. The 
proposed rule change amends the 
Nasdaq NMS quantitative maintenance 
criteria to require that the issuer 
maintain at least $1 million net tangible 
assets. The proposed rule change also 
amends the Nasdaq NMS quantitative 
maintenance criteria to require the 
issuer to maintain a minimum bid price 
of $1 or, in the alternative, a market 
value of public float of $3 million and 
$4 million of net tangible assets. The 
proposed rule change reflects the 
NASD’s past and current initiatives to 
increase and clarify the initial and 
continued inclusion criteria of securities 
traded in the Nasdaq System and 
specifically , for purposes of this rule 
filing, the securities within the Nasdaq 
System that are traded on Nasdaq NMS. 
By amending the designation and 
maintenance criteria of the Nasdaq 
National Market System, the proposed 
rule change further perfects a 
mechanism of a free and open market 
and a national market system, and in 
general, protects investors and the 
public interest
B. Self-Regulatory Organization’s 
Statem ent on Burden on Competition

The NASD does not believe that the 
proposed rule change will result in any 
burden on competition that is not

requires at least $4 million net tangible assets. See, 
Section 2(aH5) to Part HI of Schedule D.
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necessary or appropriate in furtherance 
of Èie purposes of the Act, as amended.

C. Self-Regulatory O rganization’s  
Statem ent -on -Comments on  the 
Proposed Rule C hange R eceived  ,From  
M embers, Participants, o r  O thers

Written comments «vere neither 
solicited nor received.

III. Date o f effectiveness o f the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if  it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or
(ii) as to which die self-regulatory 
organization consents, the Commission 
will:

A. By order approve such proposed 
mlecbangsuor

B. Institute proceedings to determine 
whether the proposed mte -change 
should he disapproved.

IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 459 Fifth Street, NW„, 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
wite respect tefh e proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to die 
proposed rule change between die 
Commission and any person, other than 
those that .may he withheld horn the 
puhlic In accordance with the 
provisions of 5  LLSJC. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Roass. Copies of such filing will also he 
available for inspection ¡and copying at 
Èe principal office c f  the NASD. Ail 
submissions should refer to the file 
number in the caption shove and should 
be submitted fcy April 20,1993.

For the Commission, by tee Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3taXT2).
Margaret II. McFarland,
Deputy Secretary.
IFR Doc. 93-F27S Filed 3-29-93; 8*5 am] 
SU.UNQ CODE «OKM HHI

[Rei. No. 1C—19352; 811-3282]

American National Money Market 
Fund, Jnc.; Application for 
Deregistration

March 2 4 ,1 9 9 3 .
AGENCY: Securities and Exchange 
Commission Î ‘*SEC"jL 
ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 f ’Act”).

APPLICANT: American National Money 
Market Fund, Inc.
RELEVANT A C T SECTION: Section 8(f). 
SUMMARY O F  APPLICATION: Applicant 
seeks an order -declaring that it has 
ceased to be an investment company. 
R U N G  G A TE: th e  application was filed 
on December 4,1992, and amended on 
March 16,1993 and March 23,1993. 
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will he 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to die SECs 
Secretary and serving applicant with a 
copy of fee request, personally or by 
mail. Hearing requests should be 
received by fee SEC by 5^30 p.m. on 
April 19,1993, and should be 
accompanied by proof of service on 
applicant, in tiré form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests Should state the nature 
of the writer’s interest, the reason for tee 
request, and tee issues contested. 
Parsons who wish to he notified of a 
hearing may request such notification 
by writing to the SEC s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, Two Moody Plaza,
Galveston, Texas 77550.
FOR FURTHER INFORMATION CO N TACT: 
James E. Anderson, Staff Attorney, at 
(202) 272-7027, or C. David Messman, 
Branch Chief, at (202) 272-3018 
(Division of Investment Management, 
Office of Investment Company 
Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC*a 
Public Reference Branch.
Applicant’s Representations

1. Applicant is an open-end, 
diversified management investment 
company. On October 7,1981, applicant 
filed a notification of registration 
pursuant to section 8(a) of the Act, and 
a registration statement pursuant to 
section 8(b) of the Act and tee Securities 
Act o f1933. Applicant’s registration 
statement was declared effective and its

initial public offering commenced mi 
December 2,1981.

% On April 2,1992 applicant’s board 
of directors authorized the liquidation 
of applicant. Proxy materials seeking 
shareholder approval of the liquidation 
were filed wife tbs SEC and distributed 
to shareholders on April 21,1992. 
Applicant’s shareholders approved the 
liquidation at a meeting held on May 15, 
1992.

3. Applicant’a portfolio securities and 
other assets were sold at market value. 
No brokerage commissions were paid in 
connection with such sales. Beginning 
on June 30,1992, applicant distributed 
$1,702,045 p ro  rata to those 
shareholders who confirmed their 
ownership interest in applicant.

4. Expenses incurred in connection 
with the dissolution of applicant in the 
amount of $9,557 were paid by 
applicant’s investment adviser, 
Securities Management & Research, Inc.

5. Applicant filed articles of 
dissolution with the State of Maryland 
on July 13,1992, and the articles were 
approved on August 14, 1992.

8. Applicant has no shareholders, 
assets, or liabilities. Applicant is not a 
party to any litigation or administrative 
proceeding. Applicant is not engaged, 
nor does it propose to engage, in any 
business activities other than those 
necessary for the winding-up of its 
affairs.

For tee SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland,
Deputy Secretary.
IFR D oc 9 3 -7780  Fried 3 -2 9 -9 3 ; 8:45 am)
BILLING) CODE 8010-01-M

[Rel. No. 1C—19353; International Series Rei. 
No. 527; 812-7507]

The New Germany Fund, Inc., et «I;; 
Application

March 24,1993 .
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of application for 
exemption under fee Investment 
Company Act o f1940 fffie "Act’*).

APPLICANTS: The New Germany Fund, 
Inc., The Future Germany Fund, Inc., 
and each other registered investment 
company for which Deutsche Bank 
Capital Corporation ( “DBCC”), Deutsche 
Asset Management GmbH f ’DBAM”), 
Deutsche Bank AG (’’Deutsche Bank”) 
or any o f Deutsche Bank’s Other 
subsidiaries or affiliates m ay  in tee 
future serve as investment adviser 
("Applicants”).



1 6 7 2 4 Federal Register / Vol. 58, No. 59 / Tuesday, March 30, 1993 / Notices

RELEVANT A C T SECTIONS: Order requested 
under section 10(f) for an exemption 
from that section.
SUMMARY OF APPLICATION: Applicants 
request an order permitting them to 
purchase securities in public offerings 
in the Federal Republic of Germany 
(“Germany”) in which affiliates of their 
investment advisers participate as 
principal underwriters.
FILING DATES: The application was filed 
on April 9,1990 and amended on July 
31,1990, July 30,1991, December 24, 
1991, and April 23,1992 and March 4, 
1993.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
April 19,1993, and should be 
accompanied by proof of service on the 
applicants, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary, 
ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicants, 31 West 52nd Street, New 
York, New York 10019.
FOR FURTHER INFORMATION CONTACT: 
Felice R. Foundos, Staff Attorney, at 
(202) 272-2190 or Barry D. Miller,
Senior Special Counsel, at (202) 272- 
3018 (Division of Investment 
Management, Office of Investment 
Company Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC's 
Public Reference Branch.
Applicant’s Representations

1. The New Germany Fund, Inc. and 
the Future Germany Fund, Inc. 
(collectively, the “Existing Funds”) are 
non-diversified, closed-end 
management investment companies 
registered under the Act. The 
investment objective of the Existing 
Funds is to seek long-term capital 
appreciation through investment in 
equity and equity-linked securities of 
companies domiciled in Germany. The 
New Germany Fund seeks to invest 
primarily in medium or small-sized 
German companies; however, up to 35% 
of its assets may be invested in the 20 
largest German companies. The Future

Germany Fund will invest in German 
companies of any size. It also may 
invest up to 25% of its total assets in 
debt securities denominated in German 
Deutsche Marks.

2. Applicants request that relief 
extend to funds that are registered 
investment companies for which DBCC, 
DBAM, Deutsche Bank or any of the 
other subsidiaries or affiliates of 
Deutsch Bank may in the future serve as 
investment adviser.

3. DBAM, a corporation organized 
undei* the laws of Germany, and DBCC, 
a corporation organized under the laws 
of the State of New York, both serve as 
investment advisers to the Existing 
Funds. Both are registered as investment 
advisers under the Investment Advisers 
Act of 1940. Pursuant to investment 
advisory agreements with the Existing 
Funds, DBAM makes recommendations 
to DBCC with respect to the Existing 
Funds’ investments. Upon instructions 
from DBCC as to suitable securities for 
investment by the Existing Funds,
DBAM transmits purchase and sale 
orders and selects brokers and dealers to 
execute portfolio transactions on behalf 
of the Existing Funds. Pursuant to a 
management agreement with each of the 
Existing Funds, DBCC acts as the 
corporate manager and administrator of 
the Existing Funds and, subject to the 
supervision of each of the Existing 
Fund’s board of directors and pursuant 
to recommendations made by DBAM, 
determines the securities suitable for 
investment by the Existing Funds.

4. Deutsche Bank is a member of all 
eight of the German stock exchanges 
and frequently acts as lead manager or 
co-manager for underwritten public 
offerings in Germany of both debt and 
equity securities. DBAM and DBCC are 
wholly-owned subsidiaries of Deutsche 
Bank. Accordingly, DBAM and DBCC 
are affiliated persons with Deutsche 
Bank within the meaning of section 
2(a)(3) fo the Act.
Applicants’ Legal Analysis

5. Section 10(f) of the Act provides, in 
part, that no registered investment 
company shall knowingly purchase or 
otherwise acquire, during the existence 
of any underwriting or selling syndicate, 
any security a principal underwriter of 
which is an investment adviser of such 
registered company, or is a person of 
which any such investment adviser is 
an affiliated person. Because applicants’ 
investment advisers are affiliated with 
Deutsche Bank, applicants are 
prohibited from purchasing securities 
from an underwriting syndicate in 
which Deutsche Bank or any of its 
affiliates participate as a principal 
underwriter.

6. Rule 10f-3 exempts a transaction 
from the provisions of section 10(f) if 
certain conditions are met. 
Subparagraph (a)(1) of rule 10f-3 
requires that the securities purchased be 
part of an issue registered under the 
Securities Act of 1933 (the “Securities 
Act”). Applicants intend to invest in 
equity securities of German companies 
that are not required to be registered 
under the Securities Act. Accordingly, 
applicants cannot meet the above 
condition; however, applicants 
represent that they will satisfy all other 
conditions of rule lOf—3 with regard to 
public offerings in Germany. In 
addition, applicants submit that all 
securities purchased in Germany under 
circumstances subject to section 10(f) 
will be purchased in public offerings 
conducted in accordance with the laws 
of Germany and the rules and 
regulations of the German stock 
exchanges, and all subject German 
issuers will have available to 
prospective purchasers financial 
statements, audited in accordance with 
the standards of Germany, for the two 
years prior to purchase.

7. Public offerings in Germany take 
the form of public subscription, in 
which the underwriters invite the 
public or their customers to make offers 
to subscribe to the new securities, or by 
outright sale, where the underwriters 
acquire and resell the securities allotted 
to and subscribed to by them. With 
respect to subsequent issuances of 
equity or equity-linked securities of 
German corporations, existing 
shareholders generally have statutory 
pre-emptive rights to these securities. 
Subscription rights that are not 
exercised by the existing shareholders 
are sold on the open market.

8. The public offering price of a 
security is fixed at the time of initial 
issuance and is published in the 
prospectus. However, applicants 
represent that, theoretically, securities 
may be offered to and purchased by 
affiliates of issuers and underwriters as 
part of a public offering on terms more 
favorable than those available to 
unaffiliated offerees and subscribers in 
■ the offering. Applicants contend that 
this is unlikely to happen in practice 
because it makes the new stock less 
attractive to potential investors. 
Applicants represent that the German 
Stock Exchange Admission Regulation 
(promulgated under the German Stock 
Exchange Act) and the Securities Sales 
Prospectuses Act require such a 
variance between the offering terms to 
affiliates and non-affiliates be disclosed 
in the offering prospectus. 
Consequently, applicants will not 
purchase securities in any offering
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where the offering prospectus discloses 
that any portion of the securities being 
sold in the offering may be sold to any 
other investor at a price more favorable 
than the price available to applicants.

9, Applicants state that the number of 
subscribers participating in a public 
offering in Germany will vary 
significantly depending on the means of 
distribution selected in a particular 
offering and the nature of the existing 
hading market for an issuer’s securities. 
Accordingly, securities that are 
admitted for trading on the official 
market of a  German stock exchange may 
have a greater number of subscribers 
than securities admitted for trading cm 
the regulated, unlisted market due to die 
comparatively greater size of the official 
market. Applicants assert that regardless 
of whether the securities are admitted 
for trading an the Official market or the 
regulated, unlisted market, and 
regardless of whether the securities are 
purchased'by public subscription or 
outright sale, a public offering is not 
limited to a few participants. Applicants 
will ndt participate in offerings in 
which A s securities are not widely 
disseminated. Applicants state that 
securities purchased pursuant to the 
relief granted will be admitted for 
trading on the official market, the 
regulated unlisted market on one or 
more of the German Stock exchanges, or 
have been approved for admission to die 
official or the regulated unlisted market 
biit are not yet admitted or listed.

It3. For a security to be officially listed 
on the German Stock exchanges, the 
German Stock Exchange Law requires 
publication of a prospectus which 
contains all information considered 
material to an evaluation of the 
securities tobe listed. Applicants 
applying for official Mating on the 
exchanges must provide complete 
details of the issue including the latest 
annual financial statements with 
explanatory notes and disclosure of any 
liabilities not shown therein, and have 
available financial statements for the 
last three .consecutive years.
Applications for admission to trading in 
the regulated unlisted market must 
contain essentially similar information 
as that required for official listing, but 
in a condenad form that may be 
submitted as á  memoran dum.

11. Applicants represent that German 
public offerings may be conducted 
trader three principal forms: the 
purchase contract, the commission 
agreement, and the agen cy contract.
With respect to  initial public offerings 
conducted on a “purchase contract” 
basis, the underwriting banks commit 1® 
purchase all ofthe securities at a fixed 
price and hold them either individually

or as joint owaers. With respect to 
subsequent issuances of securities of 
existing corporations, such offerings 
conducted ou a purchase contract basis 
also will commit the underwriting bank 
to purchase all the securities issued, 
including those subject to preemptive 
rights, at a fixed price. Accordingly, the 
underwriting banks folly assume the 
risk of not finding sufficient third ¡party 
purchasers for the securities subscribed 
under a purchase agreement. Under a 
“commission agreement” foe banks are 
commission agents and sell the issue to 
investors in their name, but for the 
account of the issuer, whereas with an 
“agency contract” the banks sell the 
securities as representatives of .the 
issuer in foe name and for foe account 
of the issuer. In either a “commission 
agreement ” or an “agency contract, " foe 
marketing risk generally remains with 
the issuer. Because clause (3) of 
paragraph (a) of rule lOf-3 requires the 
underwriters to purchase all the 
securities being offered f  except those 
purchased by others pursuant to a rights 
offering!, applicants undertake not to 
purchase securities in any offering 
where the offering prospectus discloses 
that foe securities are subject to a 
“commission agreement** or “agency 
contract ” rather than a “purchase 
contract.“

12. The only condition of rule 10f-3 
that applicants cannot satisfy is that the 
securities will be registered under the 
Securities AcL A pplicant assart that 
this registration requirement is largely a 
by-product of foe requirement that foe 
investment company purchase the 
securities at foe public offering price 
(which ordinarily would not exist 
absent registration). In addition, 
registration tends to indicate that the 
securities were issued mare or less in 
foe “ ordinary course” of business. 
Applications note that foe registration 
requirement appears in the same 
subparagraph as the requirements that a  
registered investment company 
purchase the securities in firm 
commitment underwriting, cm foe first 
day of foe public offering, and for no 
more than the public offering price, 
indicating that registration is closely 
related to these requirements.
Applicants believe that purchasing the 
securities at issue pursuant to a public 
offering conducted in accordance with 
German law, together with a 
requirement foal audited financial 
statements for the previous two years be 
available to all prospective purchasers, 
provide an adequate substitute for foe 
registration requirement. The 
availability o f such financial statements, 
as well as other disclosure required o f

issuers under German law, provide 
applicants’ investment advisers with 
sufficient information to make informed 
investment decisions. Taken together 
with the requirement that securities 
subject to section 19(f) be purchased in 
public offerings conducted in 
accordance with German law, investors 
can be assured that foe securities are 
issued in foe “ordinary course of 
business.” In light ofthese 
requirements, as well as the protection 
afforded by the other provisions of rule 
10f-3, applicants believe that such 
purchases will not raise any of foe 
concerns addressed by section 19(f) and 
that applicants“’ shareholders will be 
adequately protected.

13. In light of the foregoing, 
applicants request that an order be 
entered, pursuant to section 10(fJ, 
exempting applicants on foe conditions 
set forth below to permit purchases of 
securities in public offerings in 
Germany in which Deutsche Bank or 
any -of its affiliates participate as a 
principal underwriter. Applicants 
conclude that granting of this exemptive 
order is consistent with foe protection 
of investors and the purposes intended 
by the conditions set forth in rule IDf-
3.
Applicants’ Conditions

Applicants agree that the order 
granting foe requested relief shall be 
subject to the following conditions:

1. With the exception of paragraph 
(a’)(l) of rule lQf-3, all other conditions 
set forth in rule 10f-3 be satisfied;

2. The foreign securities subject to 
section 19(f) will be purchased in a  
public offering conducted in accordance 
with the laws of Germany and foe roles 
and regulations of the German stock, 
exchanges;

3. All subject German issuers will 
have available to prospective purchasers 
financial statements, audited in 
accordance with the standards of 
Germany, for foe two years prior to the 
purchase; and

4. The securities purchased are 
admitted for trading on the official 
market, the regulated unlisted market on 
one or more of the German stock 
exchanges, or have been approved for 
admission to foe official or the regulated 
unlisted market but are net yet admitted 
or listed.

For the Commission, by the Division of 
Investment Management, under delegated 
authority.
Margaret H. McFarland, ' .
Deputy Secretary.
(FR Doc. 93-7281 Filed 3 -2 9 -9 3 ; 8:45 am]
BILUNG CODE 8010-01-U
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[Rel. No. 10*19354; No. 811-*5441]

Separate Account ANA of National 
Integrity Life Insurance Co.

March 24,1993.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of application.for an 
order under the Investment Company 
Act of 1940 (the “1940 Act”).

APPLICANT: Separate Account ANA of 
National Integrity Life Insurance 
Company (the “Applicant”).
RELEVANT 1940 A C T SECTION: Order 
requested under section 8(f) of the 1940 
Act.
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company as 
defined by the 1940 Act.
FILING DATE: T he application w as filed  
on M arch 9 ,1 9 9 3 .
HEARING OR NOTIFICATION OF HEARING: An 
order granting the Application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the SEC’s 
Secretary and serving Applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
April 19,1993, and should be 
accompanied by proof of service on 
Applicant in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the requestor’s interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a  
hearing by writing to the Secretary of 
the SEC.
ADDRESSES: Secretary, Securities and 
Exchange Commission, 450 5th Street, 
NW., Washington, DC 20549. Deborah 
Swinford Becker, Esq., National 
Integrity Life Insurance Company, 1325 
Avenue of the Americas, New York, 
New York 10019,
FOR FURTHER INFORMATION CO NTACT: 
Yvonne M. Hunold, Senior Attorney, on 
(202) 272-2676, or Wendell Faria, 
Deputy Chief, on (202) 272-2060, Office 
of Insurance Products (Division of 
Investment Management). 
SUPPLEMENTARY INFORMATION: Following 
is a summary of the application; the 
complete application is available for a 
fee from the SEC’s Public Reference 
Branch.
Applicant's Representations

1. Applicant, registered as a unit 
investment trust under the 1940 Act, is 
a separate account of National Integrity 
Life Insurance Company (“National”). 
Applicant was organized under the

provisions of New York insurance law 
on December 23,1987, for the purpose 
of issuing variable annuity contracts.

2. On December 30,1987, Applicant 
filed a notification of registration as an 
investment company on Form N—8A 
under the 1940 Act. Also on that date, 
the Applicant filed a registration 
statement on Form N—4 (File No. 33- 
19362) (“December 1987 Form N -4”) 
under both the 1940 Act and the 
Securities Act of 1933. The December 
1987 Form N—4 registration statement, 
which never became effective, was 
withdrawn on September 1,1989 by 
Order Consenting to the Withdrawal of 
the Registration Statement Under the 
Securities Act of 1933, as Amended.

Chi January 19,1990, Applicant filed 
another Registration Statement on Form 
N-4 (File No. 33-33119) (“January 1990 
Registration Statement”), and filed a 
pre-effective amendment thereto on 
June 27,1990, registering six classes of 
units of interest, each corresponding to 
one of Applicant’s six investment 
divisions, under National’s flexible 
payment variable annuity contracts 
(“Contract”) funded through Applicant. 
The six divisions correspond to 
investment portfolios of the Shearson 
VIP Fund ("VIP Fund”), the underlying 
investment medium for the Contracts. 
The registration statement became 
effective on July 2,1990, and the initial 
public offering of the Contracts and all 
classes of units thereunder commenced 
immediately.

3. Contract sales were significantly 
lower than originally anticipated. As of 
December 31,1991, fifty-eight Contracts 
were outstanding. The minimal level of 
sales was primarily due to financial 
difficulties experienced by the manager 
for the VIP Fund and its subsidiary, 
First Capital Life Insurance Company 
(“First Capital”), which also issued 
variable annuity contracts for which the 
VTP Fund was the underlying 
investment medium. First Capital was 
placed in rehabilitation by California 
insurance authorities in mid-1991. 
Subsequently, Shearson Lehman 
Brothers, Inc., the exclusive distributor 
of the Contracts and an affiliate of First 
Capital, essentially ceased selling the 
Contracts.

4. National terminated the offering of 
the Contracts in February 1992 and 
supplemented the prospectus for the 
Contracts by “Supplement Dated 
February 18,1992 to Prospectus Dated 
May 1,1991” (the “Supplement”). The 
Supplement advised Contract holders 
that National would waive the 
contingent deferred withdrawal charge 
that otnerwise would be applicable1 
upon a surrender of an existing 
Contract.

5. Applicant had no remaining assets 
as of October 1,1992, and there were no 
Contracts outstanding.

6. Applicant’s assets were liquidated 
by redemption of shares of the VIP Fund 
and payment to Contract owners of the 
surrender values under their Contracts, 
except that National waived any 
contingent deferred withdrawal charges 
that would have been applicable upon 
surrender.

7. Due to the discontinuance of sales 
and the low number of Contracts 
outstanding, National and Applicant did 
not file a post-effective amendment to 
the January 1990 Registration Statement 
in 1992, in accordance with the 
Commission's position set forth in 
Great-W est L ife S' Annuity Insurance 
Com pany {pub. avail. Oct. 23,1990).

8. All expenses incurred in 
connection with Applicant’s liquidation 
and deregistration under the federal 
securities laws, consisting primarily of 
administrative, legal, accounting, and 
telephone expenses, including waiver of 
the contingent deferred sales charge, 
have been or will be borne by National.

9. Applicant has no securityholders to 
whom distributions in complete 
liquidation of their interests have not 
been made.

10. Applicant intends to engage in no 
further business other than that 
necessary for the winding up of its 
affairs.

11. Applicant has not, during the last 
18 months, transferred any of its assets 
to a separate trust, the beneficiaries of 
which were or are security holders of 
the Applicant.

12. Applicant is not a party to any 
litigation or administrative proceedings.

13. Applicant filed its final Rule 24f- 
2 Notice on February 26,1993, and its 
final report on Form N—SAR on March
1,1993.
Applicant’s Legal Analysis

1. Applicant represents that it is not 
and has no plans for engaging in the 
business of investing, reinvesting, or 
trading in, or holding securities, or of 
issuing face amount certificates of the 
installment type. Applicant is not 
making and does not propose to make 
a further public offering of security 
interests in the Contracts and currently 
has no assets. Applicant, therefore, is no 
longer within the definition of an 
investment company set forth in Section 
3(a) of the 1940 Act and has ceased to 
be an investment company within the 
meaning of Section 8(f) of the 1940 Act.

2. Applicant, therefore, requests an 
order pursuant to Section 8(0 of the 
1940 Act declaring that it has ceased to 
be an investment company.
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For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority.
Margaret H . M cFarland,
Deputy Secretary.
[FR Doc, 93-7282 Filed 3 -2 9 -9 3 ; 8:45 am]
BILLING CODE 8010-01- m

[Rel. No. IC-19350; File No. 812-6272]

Western-Southern Life Assurance Co., 
etal.

March 23,1993
AGENCY: Securities and Exchange 
Commission (“SEC” or the 
"Commission”).
ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “1940 Act”).

APPLICANTS: Western-Southern Life 
Assurance Company (the “Company”), 
Western-Southern Life Assurance 
Company Separate Account 1 (the 
"Variable Account”), the Interactive 
Financial Solutions, Inc. ("Interactive”), 
referred to collectively as the 
"Applicants.”
RELEVANT 1940 A C T SECTIONS: Order 
requested under Section 6(c) of the 1940 
Act for exemptions from Sections 
26(a)(2)(C) and 27(c)(2) thereof.
SUMMARY OF APPLICATION: Applicants 
seek an order permitting the deduction 
of a mortality and expense risk charge 
from the assets of the Variable Account 
which serves as the funding medium for 
certain flexible payment, tax-deferred 
variable annuity contracts (the 
"Contracts”).
FILING DATE: The application was filed 
originally on February 11,1993. An 
amended and restated application was 
filed on March 17,1993.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing on the application by writing 
to the Secretary of the Commission and 
serving the Applicants with a copy of 
the request, personally or by mail. 
Hearing requests must be received by 
the Commission by 5:30 p.m. on April
19,1993, and should be accompanied 
by proof of service on the Applicants in 
the form of an affidavit or, for lawyers, 
by certificate. Hearing requests should 
state the nature of the interest, the 
reason for the request, and the issues 
contested. Persons may request 
notification of the date of a hearing by 
writing to the Secretary of the 
Commission.
ADDRESSES; Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicants, Western & Southern Life

Insurance Company, 400 Broadway, 
Cincinnati, Ohio 45202, Attention: 
Donald J. Wuebbling, Esq.
FOR FURTHER INFORMATION CONTACT: 
Patrice M. Pitts, Attorney, or Michael V. 
Wible, Special Counsel, at (202) 272- 
2060, Office of Insurance Products 
(Division of Investment Management). 
SUPPLEMENTARY INFORMATION: Following 
is a summary of the application. The 
compete application is available for a 
fee from the SEC’s Public Reference 
Branch.
Applicants Representations

1. The Company, a wholly-owned 
subsidiary of the Western & Southern 
Life Insurance Company, is a stock life 
insurance company organized under the 
laws of the State of Ohio.

2. The Company established the . 
Variable Account under Ohio law on 
July 27,1992. The Variable Account 
currently consists of ten subaccounts, 
each of which invests solely in the 
shares of a corresponding investment 
portfolio of The Managers Variable 
Insurance Trust, a Massachusetts 
business trust. On February 11,1993, 
the Company filed a Form N-4 
Registration Statement with the 
Commission to register the Variable 
Account under the 1940 Act as a unit 
investment trust, and to register the 
Contracts under the Securities Act of 
1933.

3. Interactive, a wholly-owned 
subsidiary of IFS Financial Services,
Inc. (which, in turn, is a wholly-owned 
subsidiary of the Company), is the 
distributor of the Contracts. Interactive 
is registered as a broker-dealer under the 
Securities Exchange Act of 1934, and is 
a member of the National Association of 
Securities Dealers, Inc.

4. The Contracts may be purchased on 
a non-tax qualified basis (“Non- 
Qualified Contracts”) or in connection 
with retirement plans or individual 
retirement accounts that qualify for 
favorable federal income tax treatment 
(“Qualified Contracts”). The purchase of 
a Non-Qualified Contract requires a 
minimum initial purchase payment of 
$2000; the minimum initial purchase 
payment for a Qualified Contract is 
$1000. Initial payments of $50 ($600 
annualized) are permitted if made 
pursuant to certain automatic or 
scheduled installment plans.
Subsequent purchase payments under 
both Qualified and Non-Qualified 
Contracts must be at least $100 and may 
be made at any time. The maximum 
cumulative total of all purchase 
payments under any Contract may not 
exceed $500,000 without prior approval 
of the Company.

5. Allocations of purchase payments 
will be according to the instruction 
given by the Contract owner. Purchase 
payments under the Contracts may be 
allocated exclusively to the Variable 
Account, exclusively to the Company’s 
general account (the “Fixed Account”), 
or in part to both of those accounts.

6. While the Contract is in force, and 
prior to the date on which annuity 
payments begin (the “Income Date”) or 
the death of the annuitant, a Contract 
owner may withdraw all or a portion of 
the Contract value. During the first 
seven years following the receipt of a 
purchase payment, such withdrawals 
generally will be subject to a contingent 
deferred sales charge. Certain tax 
penalties and restrictions may apply to 
full or partial surrenders.

7. Subject to certain conditions, a 
Contract owner may transfer all or part 
of the Contract value among the 
subaccounts and the Fixed Account.
The Company currently imposes no 
charges for any such transfer, but 
reserves the right to modify availability 
of and the conditions for transfers, as 
well as the right to charge transfer fees. 
Any transfer charge assessed will not be 
designed to yield a profit to the 
Company.

8. If the annuitant dies before the 
Income Date, the Company will pay a 
death benefit to the beneficiary 
designated by the Contract owner. If the 
annuitant dies during the first seven 
Contract years and prior to the first day 
of the calendar month after the 
annuitant’s eighteenth birthday, the 
death benefit will be the greater of: (i) 
The total value of the Contract on the 
date satsifactory proof of death and 
death benefit payout instructions are 
received by the Company;1 and (ii) the 
sum of all purchase payments made 
under a Contract less any amounts 
withdrawn (including any surrender 
charge thereon). If an annuitant dies on 
or after the seventh Contract anniversary 
and prior to the first day of the calendar 
month after the annuitant’s eightieth 
birthday, the death benefit will equal 
the greatest of: (i) The Contract Value on 
the date satisfactory proof of death and 
death benefit payout instructions are 
received by the Company; (ii) the sum 
of all purchase payments made under 
the Contract less any amounts 
withdrawn (including any surrender 
charge); and (iii) the Contract Value on 
the most recent septennial Contract 
anniversary, plus purchase payments 
made since such Contract anniversary,

1 The total value of the Contract represents the 
sum of the combined values of amounts allocated 
to the Variable and Fixed Accounts (the “Contract 
Value”).



16728 Federal Register / Vol. -58, No. 59 / Tuesday, March 30, 1993 / Notices

and less any amounts withdrawn since 
such Contract anniversary. If an 
annuitant dies on or after the first day 
of the calendar month after such 
annuitant's eightieth birthday, the death 
benefit will equal the Contract Value on 
the date satisfactory proof of death and 
death benefit payout instructions are 
received by the Company.

9. The Company will aeduct from the 
Contract Value an annual maintenance 
charge of $35 per Contract, and from the 
assets of the Variable Account a 
Contract administration charge at an 
effective annual rate of .15 percent. The 
Company will not raise either of these 
charges for the duration of the 
Contracts. The Company expects that 
the total revenues from these charges 
will not exceed the expected costs of 
administering the Contracts. The 
Company will monitor the relationship 
of the annual maintenance charge and 
the Contract administration charge and 
the proceeds collected from those 
charges for compliance with Rule 26a-
1 under the 1940 Act. '

10. No front-end sales charge will be 
imposed when purchase payments are 
applied under the Contracts. However, a 
contingent deferred sales charge (the 
"Surrender Charge”) will be assessed 
against certain full or partial 
withdrawals. For the purpose of 
assessing a Surrender Charge, the 
following transactions will be 
considered withdrawals: Full 
withdrawal, partial withdrawal, and 
commencement of an annuity payment 
option-within the first seven Contract 
years.

11. For purposes of computing the 
Surrender Charge, the earliest purchase 
payments will be deemed to be 
withdrawn first. The amount of the 
Surrender Charge, expressed as a 
percentage of each purchase payment 
amount withdrawn, is as follows:

Surrender
Years since premium was paid change

(percent)

Fewer than 2 ........................... 7
2 .............................................. 6
3 ................................................. 5
4 .............................................. 4
5 ................................................. 2
6 .............. ..... ..................... . 1
7 or more................................ 0

12. No Surrender Charge shall be 
assessed: (i) At the death of an 
annuitant; (ii) to the extent permitted by 
applicable law if, at the time of 
withdrawal, an annuitant has been 
confined to a long-term care facility or 
hospital for at least thirty days; or (iii) 
if at least two years after the date on 
which the Contract became effective.

annuity payments begin under a payout 
plan which provides for payments 
which will be made for at least five 
years. The Company reserves the right 
to reduce or eliminate the Surrender 
Charge when Contracts are sold to a 
trustee, an employer, or a similar entity 
pursuant to a retirement plan, or to a 
group such that the Company saves 
sales expenses.

13. In any Contract year, the Contract 
owner may withdraw an amount equal 
to ten percent of all purchase payments 
that have not been withdrawn 
previously and have been credited to 
the Contract for a least one year without 
paying a Surrender Charge.

14. The Surrender Charge may be 
insufficient to cover all costs relating to 
the distribution of the Contracts. If the 
Surrender Charge is insufficient to cover 
the distribution expenses, the deficiency 
may be met from amounts derived from 
the charge for mortality and expense 
risks (described below).

15. In those jurisdictions that assess a 
premium tax when annuity payments 
begin, the Company will deduct the 
applicable tax from the Contract value at 
the Income Date. In jurisdictions that 
assess a premium tax at the time 
purchase payments are made, the 
Company will deduct the applicable tax 
upon receipt of a purchase payment.
The Company will not make a profit on 
deductions for premium taxes.

16. The Company will assess a daily 
change for bearing mortality and 
expense risks in connection with the 
Contracts. This charge is equal to an 
effective annual rate of 1.25 percent of 
the value of the assets of the Variable 
Account. Of the 1.25 percent charge,
0.80 percent is charged for assuming the 
mortality risk and 0.45 percent is 
charged for assuming the expense risk. 
The Company guarantees that it will not 
raise the mortality and expense risk 
charge for the duration of the Contracts.

17. The mortality risk borne by the 
Company arises primarily from the 
Company’s: (i) Contractual obligation to 
pay a death benefit upon death of the 
annuitant prior to the Income Date; and 
(ii) contractual obligation to continue to 
make annuity payments for the entire 
life of the annuitant under annuity 
payment options involving life 
contingencies.

18. The expense risk assumed by the 
Company is the risk that the Company’s 
actual administrative costs will exceed 
the amounts recovered through the 
annual maintenance charge and the 
Contract administration charge.

19. If the mortality and expense risk 
charge is insufficient to cover the 
expenses and costs assumed, the loss 
will be borne by the Company.

Conversely, if the amount deducted 
proves more than sufficient, the excess 
will be profit to the Company. The 
Company may earn a profit from the 
mortality and expense risk charge.
Applicants* Legal Analysis and 
Conclusions

1. Applicants request an exemption 
from Sections 26(a)(2)(C) and 27(c)(2) of 
the 1940 Act to the extent any relief is 
necessary to permit the deduction of a 
mortality and expense risk charge from 
the assets of the Variable Account 
which serves as the funding medium for 
tlio Contracts

2. Sections 26(a)(2)(C) and 27(c)(2), as 
herein pertinent, prohibit a registered 
unit investment trust and any depositor 
thereof or underwriter therefor from 
selling periodic payment plan 
certificates unless the proceeds of all 
payments (other than sales load) are 
deposited with a qualified bank as 
trustee or custodian and held under 
arrangements which prohibit any 
payment to the depositor or principal 
underwriter except a fee, not exceeding 
such reasonable amounts as the 
Commission may prescribe, for 
performing bookkeeping and other 
administrative services.

3. Applicants submit that the 
Company is entitled to reasonable 
compensation for its assumption of 
mortality and expense risks. Applicants 
represent that the assessment to the 
Contracts of a 1.25 percent mortality 
and expense risk charge is consistent 
with the protection of investors because 
it is a reasonable and proper insurance 
charge. The mortality and expense risk 
charge is a reasonable charge to 
compensate the Company for the risks 
that: (i) The Contract value will be less 
than the death benefit; (ii) annuitants 
under the Contracts will live longer as 
a group than has been anticipated in 
setting the annuity rates guaranteed in 
the Contracts; and (iii) administrative 
expenses will be greater than amounts 
derived from the annual administrative 
charge and the Contract administration 
charge assessed by the Company.

4. Applicants represent that the level 
of the mortality and expense risk charge 
is within the range of industry practice 
for comparable variable annuity 
contracts. The representation is based 
upon the Applicants’ analysis of 
publicly available information regarding 
products of other companies, taking into 
consideration such factors as: 
Guaranteed minimum death benefits, 
guaranteed annuity purchase rates, 
minimum initial and subsequent 
purchase payments, other contract 
charges, the manner in which charges 
are imposed, investment options under
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contracts, and availability to qualified 
and non-tax-qualified plans. The 
Company represents that it will 
maintain at its principal office, and 
make available to the Commission and 
its staff, a memorandum setting forth in 
detail the variable annuity products 
analyzed and the methodology and 
results of the Company’s comparative 
review.

5. Applicants acknowledge that the 
Surrender Charge may be insufficient to 
cover all costs relating to the 
distribution of the Contracts. Applicants 
also acknowledge that if a profit is 
realized from the mortality and expense 
risk charge, all or a portion of such 
profit may be offset by distribution 
expenses not reimbursed by the 
Surrender Charge. In such 
circumstances, a portion of the mortality 
and expense risk charge might be 
viewed as providing for a portion of the 
costs relating to distribution of the 
Contracts. The Company concludes that 
there is a reasonable likelihood that the 
proposed distribution financing 
arrangements made with respect to the 
Contracts will benefit the Variable 
Account and Contract owners. The 
Company represents that it will 
maintain at its principal office, and 
make available on request to theH 
Commission and its staff, a 
memorandum setting forth the basis for 
such conclusion.

6. The Company represents that the 
Variable Account will invest only in 
underlying mutual funds that 
undertake, in the event such mutual 
funds adopt a plan under Rule 12b-l 
under the 1940 Act to finance 
distribution expenses, to have a board of 
directors (or trustees)—the majority of 
whom are not interested persons of the 
Company—formulate and approve any 
such plan under Rule 12b-l.

Conclusion

Applicants assert that, for the reasons 
set forth above, the requested 
exemptions from Sections 26(a)(2)(C) 
and 27(c)(2) of the 1940 Act to deduct 
a mortality and expense risk charge 
under the Contracts meet the standards 
in Section 6(c) of the 1940 Act. 
Applicants assert that the requested 
exemptions are necessary and 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the 1940 Act.

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-7283 Filed 3 -2 9 -9 3 ; 8:45 am]
BILLING CODE 8010-01-M

D E P A R T M E N T  O F  S T A T E

B u r e a u  o f  A d m in is tra t io n  

[Public Notice 1783]

P u b lic  In fo rm a tio n  C o lle c t io n  
R e q u ir e m e n ts  S u b m itte d  t o  O M B  fo r  
R e v ie w

AGENCY: Department of State.
ACTION: The Department of State has 
submitted the following public 
information collection requirements to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1980, 
Public Law 96-511.

SUMMARY: Exemption from taxes on 
goods, services and utilities for foreign 
diplomatic and consular missions is a 
benefit under the Foreign Missions Act 
(22 USC 4301 et seq.), which must be 
obtained through the Office of Foreign 
Missions. The proposed tax exemption 
application forms are required to obtain 
the information necessary to provide 
and administer the benefits efficiently. 
The following summarizes the 
information collection proposals 
submitted to OMB:
1. Type o f  request—Reinstatement. 

Originating office—Office of Foreign
Missions.

Title o f  inform ation collection— 
Application for Exemption from 
Taxes on Utilities/Gasoline.

Form No.—DSP-99/99A.
Frequency—On occasion.
Respondents—Foreign Diplomatic 

and Consular Missions and eligible 
personnel and dependents in the 
United States.

Estim ated num ber o f  respondents—
8 ,000 .

Average num ber o f responses p er  
respondent—5.

Average hours p er response—1 
minute.

Total estim ated burden hours—664.
2. Type o f  request—Reinstatement. 

Originating o ffice—Office of Foreign
Missions.

Title o f  inform ation collection—Tax 
Exemption Card Application.

Form No.—DSP-106.
Frequency—On occasion.
R espondents—Foreign Diplomatic 

and Consular Missions and eligible 
personnel and dependents in the 
United States.

Estim ated num ber o f  respondents— 
8,500.

Average num ber o f  responses p er  
respondent—1.

Average hours p er response—20 
minutes.

Total estim ated burden hours—2,550. 
44 U.S.C. 3504(h) does not apply, as no 
rulemaking is being conducted in 
connection with this information 
collection.
ADDITIONAL INFORMATION OR COMMENTS: 
Copies of the proposed forms and 
supporting documents may be obtained 
from Gail J. Cook (202) 647-3538. 
Comments and questions should be 
directed to (OMB) Jeff Hill (202) 395- 
7340.

Dated: March 17 ,1993 .
Jerome F. Toison, Jr.,
Acting Assistant Secretary for 
Administration.
(FR Doc. 93-7179  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4710-24-M

Office of the Legal Adviser
[Public Notic 1784]

Draft Convention on Sovereign 
Immunity; Invitation for Public 
Comment

AGENCY: Department of State.
ACTION: Notice.

SUMMARY: Invitation for public 
comment.
FOR FURTHER INFORMATION CONTACT: 
Linda Jacobson, Department of State, 
Office of the Legal Adviser for Special 
Functional Problems, 2201 C Street, 
NW.; Washington DC 20520, 202-647- 
1074.
SUPPLEMENTARY INFORMATION:

Draft Convention on Sovereign 
Immunity

Invitation for Public Comment 
The International Law Commission, 

an organ of the United Nations, has 
presented draft articles on the 
Jurisdictional Immunities of States and 
their Property to the General Assembly 
for possible adoption as a convention. 
The convention, a multilateral 
international agreement, would 
establish uniform rules concerning the 
extent to which a State may invoke 
sovereign immunity before the courts of 
another State. At the forty-seventh 
session of the General Assembly, a 
working group of the Sixth Committee 
met between September 25 and 
November 6 ,1992, to study the draft 
articles and the written comments of 
governments, in order to facilitate the
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conclusion of a convention. The United 
States submitted written comments and 
also participated in the working group. 
The General Assembly decided to re
establish the working group in the Sixth 
Committee at its forty-eighth session in 
September, 1993.

In its written and oral comments, the 
United States supported the efforts of 
the International Law Commission to 
reflect the “restrictive theory” of 
sovereign immunity, embodied in the 
United States Foreign Sovereign 
Immunities Act, but expressed concerns 
about certain articles. The U.S. concerns 
related, inter alia, to: The definition of 
the term “State”, especially with 
reference to “political subdivisions” 
and “agencies or instrumentalities” 
(Article 2, paragraphs 1(b) (iii) and (iv)); 
the subsidiary “purpose” test to 
determine whether a contract or 
transaction is “commercial” (Article 2, 
paragraph 2); the limitation on the 
ability of private parties, in exceptional 
circumstances, to obtain jurisdiction 
over a State that creates a separate State- 
controlled commercial entity (Article 
10, paragraph 3); the operation of in rent 
proceedings and other limitations on 
immunity for ships and cargo (Article 
16); limitations in the area of arbitration, 
including the absence of an exception to 
immunity for judicial enforcement of 
agreements to arbitrate and confirmation 
of arbitral awards (Article 17); the 
failure to provide adequately for 
immunity from pre-judgment 
attachments (Article 18); the 
requirement that State commercial 
property to be executed upon must be 
related to the underlying claim (Article 
18).

The text of the draft articles is 
reproduced below for public comment. 
Comment may be addressed to the 
Assistant Legal Adviser for Special 
Functional Problems, room 5420, 
Department of State, Washington, DC 
20520. All public comments should be 
received on or before July 1,1993, to 
ensure consideration. The written 
comments of the United States, as well 
as the report of the working group on its 
meeting in the fall of 1992, are available 
upon request from the office of the 
Assistant Legal Adviser for Special 
Functional Problems (202-647-1074).
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Dated: March 24,1993.
Michael Matheson,
Acting Legal Adviser.

Draft A rtic les on Jurisdictional 
Im m unities o f States and T h e ir  
Property

Part I—Introduction
A rticle 1—Scope o f the Present Articles

The present articles apply to the 
immunity of a State and its property 
from the jurisdiction of the courts of 
another State.
A rticle 2—Use o f Terms
1. For the purposes of the present

articles:
(a) “Court” means any organ of a 

State, however named, entitled to 
exercise judicial functions;

(b) “State” means:
(i) The State and its various organs of 

government;
(ii) Constituent units of a federal 

State;
(iii) Political subdivisions of the State 

which are entitled to perform acts 
in the exercise of the sovereign 
authority of the State;

(iv) Agencies or instrumentalities of 
the State and other entities, to the 
extent that they are entitled to 
perform acts in the exercise of the 
sovereign authority of the State;

(v) Representatives of the State acting 
in that capacity;

(c) “Commercial transaction” means:
(i) Any commercial contract or 

transaction for the sale of goods or 
supply of services;

(ii) Any contract for a loan or other 
transaction of a financial nature, 
including any obligation of 
guarantee or of indemnity in respect 
of any such loan or transaction;

(iii) Any other contract or transaction 
of a commercial, industrial, trading 
or professional nature, but not 
including a contract of employment 
of persons.

2. In determining whether a contract or
transaction is a “commercial 
transaction” under paragraph 1 (c), 
reference should be made primarily 
to the nature of the contract or 
transaction, but its purpose should 
also be taken into account if, in the 
practice of the State which is a 
party to it, that purpose is relevant 
to determining the non-commercial 
character of the contract or 
transaction.

3. The provisions of paragraphs 1 and 2
regarding the use of terms in the 
present articles are without 
prejudice to the use of those terms 
or to the meanings which may be 
given to them in other international

instruments or in the internal law of 
any State.

A rticle 3—Privileges and Immunities 
Not A ffected  by the Present Articles
1. The present articles are without

prejudice to the privileges and 
immunities enjoyed by a State 
under international law in relation 
to the exercise of the functions of:

(a) Its diplomatic missions, consular 
posts, special missions, missions to 
international organizations, or 
delegations to organs of 
international organizations or to 
international conferences; and

(b) Persons connected with them.
2. The present articles are likewise

without prejudice to privileges and 
immunities accorded under 
international law to Heads of State 
ratione personae.

A rticle 4—N on-Betroactivity o f  the 
Present Articles

Without prejudice to the application 
of any rules set forth in the present 
articles to which jurisdictional 
immunities of States and their property 
are subject under international law 
independently of the present articles, 
the articles shall not apply to any 
question of jurisdictional immunities of 
States or their property arising in a 
proceeding instituted against a State 
before a court of another State prior to 
the entry into force of the present 
articles for the States concerned.
Part II—General Principles
A rticle 5—State Immunity

A State enjoys immunity, in respect of 
itself and its property, from the 
jurisdiction of the courts of another 
State subject to the provisions of the 
present articles.
A rticle 6—M odalities fo r  Giving Effect to 
State Immunity
1. A State shall give effect to State

immunity under article 5 by 
refraining from exercising 
jurisdiction in a proceeding before 
its courts against another State and 
to that end shall ensure that its 
courts determine on their own 
initiative that the immunity of that 
other State under article 5 is 
respected.

2. A proceeding before a court of a State
shall be considered to have been 
instituted against another State if 
that other State:

(a) Is named as a party to that 
proceeding; or

(b) Is not named as a party to the 
proceeding but the proceeding in 
effect seeks to affect the property, 
rights, interests or activities of that
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other State.
Article 7—Express Consent to Exercise
of Jurisdiction

1, A State cannot invoke immunity from
jurisdiction In a proceeding before 
a court of another State with regard 
to a matter or case if it has expressly 
consented to the exercise of 
jurisdiction by the court with regard 
to the matter or case:

(a) By international agreement;
(b) In a written contract; or
(cl By a declaration before the court 

or by a written communication in a 
specific proceeding.

2. Agreement by a State for the
application of the law of another 
State shall not be interpreted as 
consent to the exercise of 
jurisdiction by the courts of that 
other State.

Article 8—Effect o f  Participation in a
Proceeding B efore a Court
1. A State cannot invoke immunity from

jurisdiction in a proceeding before 
a court of another State if it has:

(a) Itself instituted the proceeding; or
(b) Intervened In the proceeding or 

taken any otheT step relating to the 
merits. However, if the State 
satisfies the court that it could not 
have acquired knowledge of facts 
on which a claim to immunity can 
be based until after it took such a 
step, it can claim immunity based 
on those facts, provided it does so 
at the earliest possible moment.

2. A State shall not be considered to
have consented to the exercise of 
jurisdiction by a cpurt of another 
State if it intervenes in a proceeding 
or takes any other step for the sole 
purpose of:

(a) Invoking immunity; or
(b) Asserting a right or interest in 

property at issue in the proceeding.
3. The appearance of a representative of

a State before a court of another 
State as a witness shall not be 
interpreted as consent by the former 
State to the exercise of jurisdiction 
by the court.

4. Failure on the part of a State to enter
an appearance in a proceeding 
before a court of another State shall 
not be interpreted as consent by the 
former State to the exercise of 
jurisdiction by the court.

Article 9—Counter-Claims
1. A State instituting a proceeding 

before a court of another State 
cannot invoke immunity from the 
jurisdiction of the court in respect 
of any counter-claim arising out of 
the same legal relationship or facts 
as the principal claim.

2. A State intervening to present a claim
in a proceeding before a court of 
another State cannot invoke 
immunity from the jurisdiction of 
the court in respect of any counter
claim arising out of the same legal 
relationship or facts as the claim 
presented by the State.

3. A State making a counter-claim in a
proceeding instituted against it 
before a court of another State 
cannot invoke immunity from the 
jurisdiction of the court in respect 
of the principal claim.

Part III—Proceeding in Which State
Immunity Cannot be Invoked
A rticle 10—Com m ercial Transactions
1. If a State engages in a commercial

transaction with a foreign natural or 
juridical person and, by virtue of 
the applicable rules of private 
international law, differences 
relating to the commercial 
transaction fall within the 
jurisdiction of a court of another 
State, the State cannot invoke 
immunity from that jurisdiction in 
a proceeding arising out of that 
commercial transaction.

2. Paragraph 1 does not apply:
(a) In the case of a commercial 

transaction between States; or
(b) If the parties to the commercial 

transaction have expressly agreed 
otherwise.

3. The immunity from jurisdiction
enjoyed by a State shall not be 
affected with regard to a proceeding 
which relates to a commercial 
transaction engaged in by a State 
enterprise or other entity 
established by the State which has 
an independent legal personality 
and is capable of:

(a) Suing or being sued; and
(b) Acquiring, owning or possessing 

and disposing of property, 
including property which the State 
has authorized it to operate or 
manage.

Article 11—Contracts o f  Em ploym ent
1. Unless otherwise agreed between the

States concerned, a State cannot 
invoke immunity from jurisdiction 
before a court of another State 
which is otherwise competent in a 
proceeding which relates to a 
contract of employment between 
the State and an individual for work 
performed or to be performed, in 
whole or in part, in the territory of 
that other State.

2. Paragraph 1 does not apply if:
(a) The employee has been recruited 

to perform functions closely related 
to the exercise of governmental

authority;
(b) The subject of the proceeding is 

the recruitment, renewal of 
employment or reinstatement of an 
individual;

(cj The employes was neither a 
national nor a habitual resident of 
the State of the forum at the timp 
when the contract of employment 
was concluded;

(d) The employee is a national of the 
employer State at the time when the 
proceeding is instituted; or

{e) The employer State and the 
employee have otherwise agreed in 
writing, subject to any 
considerations of public policy 
conferring on the courts of the State 
of the forum exclusive jurisdiction 
by reason of the subject-matter of 
the proceeding.

A rticle 12—Personal Injuries and 
Damage to Property

Unless otherwise agreed between the 
States concerned, a State cannot invoke 
immunity from jurisdiction before a 
court of another State which is 
otherwise competent in a proceeding 
which relates to pecuniary 
compensation for death or injury to the 
person, or damage to or loss of tangible 
property, caused by an act or omission 
which is alleged to be attributable to the 
State, if the act or omission occurred in 
whole or in part in the territory of that 
other State and if the author of the act 
or omission was present in that territory 
at the time of the act or omission.

A rticle 13—Ownership, Possession and 
Use o f  Property

Unless otherwise agreed between the 
States concerned, a State cannot invoke 
immunity from jurisdiction before a 
court of another State which is 
otherwise competent in a proceeding 
which relates to the determination of:

(a) Any right or interest of the State 
in, or its possession or use of, or 
any obligation of the State arising 
out of its interest in, or its 
possession or use of, immovable 
property situated in the State of the 
forum;

(b) Any right or interest of the State 
in movable or immovable property 
arising by way of succession, gift or 
bona vacantia; or

(cj Any right or interest of the State 
in the administration of property, 
such as trust property, the estate of 
a bankrupt or the property of a 
company in the event of its 
winding-up.
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A rticle 14—Intellectual and Industrial 
Property

Unless otherwise agreed between the 
States concerned, a State cannot invoke 
immunity from jurisdiction before a 
court of another State which is 
otherwise competent in a proceeding 
which relates to:

(a) The determination of any right of 
the State in a patent, industrial 
design, trade name or business 
name, trade mark, copyright or any 
other form of intellectual or 
industrial property, which enjoys a 
measure of legal protection, even if 
provisional, in the State of the 
forum; or

(b) An alleged infringement by the 
State, in the territory of the State of 
the forum, of a right of the nature 
mentioned in subparagraph (a) 
which belongs to a third person and 
is protected in the State of the 
forum.

A rticle 15—Participation in Com panies 
or Other Collective Bodies
1. A State cannot invoke immunity from

jurisdiction before a court of 
another State which is otherwise 
competent in a proceeding which 
relates to its participation in a 
company or other collective body, 
whether incorporated or 
unincorporated, being a proceeding 
concerning the relationship 
between the State and the body or 
the other participants therein, 
provided that the body:

(a) Has participants other than States 
or international organizations; and

(b) Is incorporated or constituted 
under the law of the State of the 
forum or has its seat or principal 
place of business in that State.

2. A State can, however, invoke
immunity from jurisdiction in such 
a proceeding if the States concerned 
have so agreed or if the parties to 
the dispute have so provided by an 
agreement in writing or if the 
instrument establishing or 
regulating the body in question 
contains provisions to that effect.

A rticle 16—Ships Owned or O perated 
by a State
1. Unless otherwise agreed between the 

States concerned, a State which 
owns or operates a ship cannot 
invoke immunity from jurisdiction 
before a court of another State 
which is otherwise competent in a 
proceeding which relates to the 
operation of that ship, if at the time 
the cause of action arose, the ship 
was used for other than government 
non-commercial purposes.

2. Paragraph 1 does not apply to
warships and naval auxiliaries nor 
does it apply to other ships owned 
or operated by a State and used 
exclusively on government non
commercial service.

3. For the purposes of this article,
“proceeding which relates to the 
operation of that Ship” means, inter 
alia, any proceeding involving the 
determination of a claim in respect 
of:

(a) Collision or other accidents of 
navigation;

(b) Assistance, salvage and general 
average;

(c) Repairs, supplies or other contracts 
relating to the ship;

(d) Consequences of pollution of the 
marine environment.

4. Unless otherwise agreed between the
States concerned, a State cannot 
invoke immunity from jurisdiction 
before a court of another State 
which is otherwise competent in a 
proceeding which relates to the 
carriage of cargo on board a ship 
owned or operated by that State if, 
at the time the cause of action arose, 
the ship was used for other than 
government non-commercial 
purposes.

5. Paragraph 4 does not apply to any
cargo carried on board the ships 
referred to in paragraph 2 nor does 
it apply to any cargo owned by a 
State and used or intended for use 
exclusively for government non
commercial purposes.

6. States may plead all measures of
defence, prescription and limitation 
of liability which are available to 
private ships and cargoes and their 
owners.

7. If in a proceeding there arises a
question relating to the government 
and non-commercial character of a 
ship owned or operated by a State 
or cargo owned by a State, a 
certifícate signed by a diplomatic 
representative or other competent 
authority of that State and 
communicated to the court shall 
serve as evidence of the character of 
that ship or cargo.

A rticle 17—Effect o f an Arbitration 
Agreement

If a State enters into an agreement in 
writing with a foreign natural or 
juridical person to submit to arbitration 
differences relating to a commercial 
transaction, that State cannot invoke 
immunity from jurisdiction before a 
court of another State which is 
otherwise competent in a proceeding 
which relates to:

(a) The validity or interpretation of 
the arbitration agreement;

(b) The arbitration procedure; or
(c) The setting aside of the award; 

unless the arbitration agreement 
otherwise provides.

Part IV—State Immunity From Measures
of Constraint in Connection With
Proceedings Before a Court.
A rticle 18—State Immunity From
M easures o f Constraint
1. No measures of constraint, such as

attachment, arrest and execution, 
against property of a State may be 
taken in connection with a 
proceeding before a court of another! 
State unless and except to the 
extent that:

(a) The State has expressly consented 
to the taking of such measures as 
indicated:

(i) By international agreement;
(ii) By an arbitration agreement or in 

a written contract; or
(iii) By a declaration before the court 

or by a written communication after 
a dispute between the parties has 
arisen;

(b) The State has allocated or 
earmarked property for the 
satisfaction of the claim which is 
the object of that proceeding; or

(c) The property is specifically in use 
or intended for use by the State for 
other than government non
commercial purposes and is in the 
territory of the State of the forum 
and has a connection with the claim 
which is the object of the 
proceeding or with the agency or 
instrumentality against which the 
proceeding was directed.

2. Consent to the exercise of jurisdiction
under article 7 shall not imply 
consent to the taking of measures of 
constraint under paragraph 1, for 
which separate consent shall be 
necessary.

A rticle 19—S pecific Categories o f
Property
1. The following categories, in

particular, of property of a State 
shall not be considered as property 
specifically in use or intended for 
use by the State for other than 
government non-commercial 
purposes under paragraph 1(c) of 
article 18:

(a) Property, including any bank 
account, which is used or intended 
for use for the purposes of the 
diplomatic mission of the State or 
its consular posts, special missions, 
missions to international 
organizations, or delegations to 
organs of international 
organizations or to international 
conferences;
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(b) Prop erty  o f  a  m ilita ry  ch a ra c te r  or 
used o r  in te n d e d  fo r u se  fo r  m ilita ry  
purposes;

(c) Prop erty  o f  th e  ce n tra l b a n k  or 
other m o n etary  a u th o rity  o f  th e  
State;

I (d) Prop erty  fo rm in g  p art o f  th e
cu ltural h erita g e  o f  th e  S ta te  o r p art 
of its  a rch iv e s  a n d  n o t p la c e d  o r 
in tended to  b e  p la ce d  o n  sa le ;

(e) Property  fo rm in g  p art o f  an  
exh ib itio n  o f  o b je c ts  o f  s c ie n tif ic , 
cu ltu ral o r  h is to r ic a l in te re s t an d  
not p laced  o r  in te n d e d  to  b e  p la ced  
on sale .

2, Paragraph 1 is  w ith o u t p re ju d ic e  to  
paragraph 1 (a) a n d  (b) o f  a r tic le  18 .

Part V— M isce lla n e o u s  P ro v is io n s
Article 20—Service o f  Process
1. Service o f  p ro ce ss  b y  w rit or o th er

docum ent in s titu tin g  a p ro ceed in g  
against a s ta te  sh a ll b e  e ffe c te d :

(a) In a cco rd a n ce  w ith  a n y  a p p lica b le  
in tern atio n al c o n v e n tio n  b in d in g  on  
the S ta te  o f  th e  foru m  a n d  th e  S ta te  
concern ed ; or

(b) In th e  a b se n c e  o f  s u c h  a 
convention :

(i) By tran sm iss io n  th rou gh  
d ip lom atic c h a n n e ls  to  th e  M in istry  
of Foreign  A ffa irs  o f  th e  S ta te  
concern ed ; or

(ii) By any o th er  m ea n s  a ccep ted  b y  
the S tate  c o n ce rn e d , i f  n o t 
precluded b y  th e  law  o f  th e  S ta te  o f 
th e  forum .

2. Service o f  p ro ce ss  referred  to  in
paragraph l (b )( i)  i s  d eem ed  to  h av e 
b een  e ffected  b y  re ce ip t o f  th e  
docum ents b y  th e  M in istry  o f  
Foreign A ffa irs.

3. These d o cu m en ts  sh a ll b e
accom p an ied , i f  n ece ssa ry , b y  a 
translation  in to  th e  o ffic ia l 
language, o r o n e  o f  th e  o ffic ia l 
languages, o f  th e  S ta te  c o n c e rn e d .

4. Any State  th at e n ters  a n  a p p e a ra n ce
on th e m erits  in  a p ro ceed in g  
instituted  ag a in st it m ay n o t 
thereafter a ssert th at se rv ic e  i f  
process d id  n o t co m p ly  w ith  th e  
p rovisions o f  p arag rap h s 1 an d  3.

Article 21—Default Judgem ent
1. A default ju d g em en t sh a ll  n o t b e  

rendered ag ain st a S ta te  u n le ss  th e  
court h as fo u n d  th at:

(a) T h e  req u irem en ts  la id  d o w n  in  
paragraphs 1 an d  3 o f  a r tic le  2 0  
nave b een  co m p lie d  w ith ; 

lb) A p erio d  o f  n o t le ss  th an  fo u r 
m onths h a s  e x p ired  from  th e  date 
on w h ich  th e  se rv ice  o f  th e  w rit or 
other d o cu m en t in s titu tin g  a 
proceeding h a s  b e e n  e ffec ted  o r 
deem ed to  h av e  b e e n  e ffe c te d  in  
accordance w ith  p arag rap h s 1 an d  2

of article 20; and
(c) The present articles do not 

preclude it froip exercising 
jurisdiction.

2. A copy of any default judgement
rendered against a State, 
accompanied if necessary by a 
translation into the official language 
or one of the official languages of 
the State concerned, shall be 
transmitted to it through one of the 
means specified in paragraph 1 of 
article 20 and in accordance with 
the provisions of that paragraph.

3. The time-limit for applying to have a
default judgement set aside shall 
not be less than four months and 
shall begin to run from the date on 
which the copy of the judgement is 
received or is deemed to have been 
received by the State concerned.

A rticle 22—Privileges and Im m unities
During Court Proceedings
1. Any failure or refusal by a State to

comply with an order of a court of 
another State enjoining it to 
perform or refrain from performing 
a specific act or to produce any 
document or disclose any other 
information for the purposes of a 
proceeding shall entail no 
consequences other than those 
which may result from such 
conduct in relation to the merits of 
the case. In particular, no fine or 
penalty shall be imposed on the 
State by reason of such failure or 
refusal.

2. A State shall not be required to
provide any security, bond or 
deposit, however described, to 
guarantee the payment of judicial 
costs or expenses in any proceeding 
to which it is a party before a court 
of another State.

Annex Ü—Proposal on Settlem ent o f
Disputes
Part V—Dispute Settlement
A rticle 23—Disputes in R espect o f  a
Proceeding Instituted B efore a D om estic
Court
(1) Any dispute between two or more

States Parties concerning the 
interpretation or application of this 
Convention in respect of a 
proceeding instituted before a court 
of one of the parties to the dispute 
against the other party or parties to 
the dispute shall be submitted to 
the International Court of Justice on 
the application of one of the parties 
to the dispute or by special 
agreement.

(2) If the dispute is submitted to the
International Court of Justice on the 
application of one of that parties to

it, the party shall request that the 
case be dealt with by the chamber 
of summary procedure formed in 
pursuance of Article 29 of the 
Statute of the Court

(3) The States Parties to this Convention
agree that disputes to which this 
article applies shall be dealt with by 
the chamber of summary procedure 
formed in pursuance of Article 29 
of the Statute of the International - 
Court of Justice and that oral 
proceedings shall be dispensed 
with.

(4) A State against which a proceeding
has been instituted before a court of 
another State shall not submit a 
dispute to the International Court of 
Justice pursuant to paragraph (2) 
unless:

(a) Default judgment has been given 
against it by the court of the other 
State; or

(bj The dispute arises out of the 
rejection by the court of the other 
State of a claim of immunity under 
this Convention.

(5) In a case to which paragraph (4)(b)
applies, the State may not raise any 
question before the International 
Court of Justice which has not first 
been the subject of a decision by the 
court of the other State.

(6) Where a dispute is submitted to the
International Court of Justice 
pursuant to paragraph (2), 
proceedings before the municipal 
court and measures of constraint in 
connection with such proceedings 
shall be suspended pending the 
judgment of the International Court 
of Justice.

A rticle 24—Other D isputes
Any dispute between two or more 

States Parties concerning the 
interpretation or application of this 
Convention tother than a dispute to 
which article 23 applies) which is not 
settled by negotiation shall be submitted 
to the International Court of Justice on 
the application of one of the Parties to 
the dispute or by special agreement 
unless the parties agree on a different 
method of peaceful settlement of the 
dispute.
[FR Doc. 93 -7276  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4710-OW *

DEPARTMENT Of TRANSPORTATIONO ffic e  o f th e Se cre ta ryF itn e s s  D eterm in ation  o f  A ir Florid a E x p r e ss , In c .
AGENCY: D epartm ent o f T ransportation .
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ACTION: Notice of Commuter Air Carrier 
Fitness Determination—Order 93-3-30. 
Order to Show Cause.

SUMMARY: The Department of 
Transportation is proposing to find that 
Air Florida Express, Inc., is fit, willing, 
and able to provide commuter air 
service under section 419(e) of the 
Federal Aviation Act.
RESPONSES: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative fitness 
determination should file their 
responses with the Air Carrier Fitness 
Division, P-56, room 6401, Department 
of Transportation, 400 Seventh Street, 
SW., Washington, DC 20590, and serve 
them on all persons listed in . 
Attachment A to the order. Responses 
shall be filed no later than April 9,1993.
FOR FURTHER INFORMATION CO N TACT: Mrs. 
Barbara P. Dunnigan, Air Carrier Fitness 
Division, Department of Transportation, 
400 Seventh Street, SW., Washington, 
DC 20590, (202) 366-2342.

Dated: March 25 ,1993.
Patrick V. Murphy,
Acting Assistant Secretary for Policy and 
International Affairs.
[FR Doc. 93-7333 Filed 3 -2 9 -9 3 ; 8:45 am) 
BILLING CODE 4910-42-M

F itn e ss  R ed eterm in ation  o f C o lu m b ia  P a c ific  A irlin es
AGENCY: Department of Transportation.
ACTION: Notice of Commuter Air Carrier 
Fitness Redetermination—Order 9 3 -3 - 
28, Order to Show Cause.

SUMMARY: The Department of 
Transportation is proposing to find that, 
subject to certain restrictions/ 
limitations, Thomas G. Packard d/b/a 
Columbia Pacific Airlines continues to 
be fit, willing, and able to provide 
commuter air service under section 
419(e) of the Federal Aviation Act.
RESPONSES: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative fitness 
determinations should file their 
responses with the Air Carrier Fitness 
Division, P-56, room 6401, Department 
of Transportation, 400 Seventh Street, 
SW., Washington, DC 20590, and serve 
them on all persons listed in 
Attachment A to the order. Responses 
shall be filed no later than April 8,1993.
FOR FURTHER INFORMATION CONTACT:

Mrs. Janet A. Davis, Air Carrier Fitness 
Division, Department of Transportation, 
400 Seventh Street, SW., Washington, 
DC 20590, (202) 366-9721.

Dated: March 2 3 ,1 9 9 3 .'
Patrick V. Murphy,
Acting Assistant Secretary for Policy and 
International Affairs.
[FR Doc. 93-7152 Filed 3 -2 9 -9 3 ; 8:45 ami
BILUNG CODE 4910-62-M

F itn e ss  D eterm ination o f F o u r S ta r  A viatio n , In c.
AGENCY: Department of Transportation. 
ACTION: Notice of Commuter Air Carrier 
Fitness Determination—Order 93-3-27, 
Order to Show Cause.

SUMMARY: The Department of 
Transportation is proposing to find that 
Four Star Aviation, Inc., is fit, willing, 
and able to provide commuter air 
service under section 419(e) of the 
Federal Aviation Act.
RESPONSES: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative fitness 
determinations should file their 
responses with the Air Carrier Fitness 
Division, P-56, room 6401, Department 
of Transportation, 400 Seventh Street, 
SW„ Washington, DC 20590, and serve 
them on all persons listed in 
Attachment A to the order. Responses 
shall be filed no later than April 7,1993. 
FOR FURTHER INFORMATION CONTACT:
Mrs. Janet A. Davis, Air Carrier Fitness 
Division, Department of Transportation, 
400 Seventh Street, SW., Washington, 
DC 20590, (202) 366-9721.

Dated: March 23 ,1993.
Patrick V. Murphy,
Acting Assistant Secretary for Policy and 
International Affairs.
[FR Doc. 93-7151 Filed 3 -2 9 -9 3 ; 8:45 am]
BILLING CODE 4910-62-M

O rder Instituting W a sh in g to n , D C  (Dulles)~Ottawa S e r v ice  C a s e
AGENCY: Office of the Secretary, 
Department of Transportation.
ACTION: Institution of the Washington 
(Dulles)-Ottawa Service Case (Docket 
48719), Order 93-3-29.

SUMMARY: The Department has decided 
to institute the Washington (Dulles)- 
Ottawa Service Case, Docket 48719, to 
select one primary and one backup U.S. 
carrier application for endorsement to 
engage in foreign air transportation of 
persons, property, and mail between 
Washington, DC (Dulles) and Ottawa, 
Ontario, Canada, using aircraft with no 
more than 60 seats. The case will be 
decided using written, nonoral 
evidentiary hearing procedures under 
Rule 1750 of the Department’s 
Regulations. The Department is inviting

interested air carriers to file applications 
for authority to serve the market at 
issue.
DATES: Applications for (Dulles)-Ottawa 
authority, motions to consolidate, and 
petitions for reconsideration of Order 
93-3-29 should be filed in Docket 
48719 by March 31,1993. Answers to 
the motions to consolidate and petitions 
for reconsideration shall be filed by 
April 5,1993.
ADDRESSES: Applications, motions to 
consolidate, and petitions for 
reconsideration should be filed in 
Docket 48719, addressed to the 
Documentary Services Division, U.S. 
Department of Transportation, 400 
Seventh Street, SW., room 4107, 
Washington, DC 20590, and should be 
served on all parties in Docket 48719.

Dated: March 24 ,1993 .
Patrick V. Murphy, Jr.,
Acting Assistant Secretary for Policy and 
International Affairs.
[FR Doc. 93-7227  Filed 3 -2 9 -9 3 ; 8:45 ami
BILUNG CODE 4910-62-M

Federal H igh w ay A dm inistrationE nvironm ental Im p act Statem en t: B u c k s  C o u n ty , P A , a n d  Burlington C o u n ty , N J
AGENCY: Federal Highway 
Administration, (FHWA), DOT.
ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed highway project 
in Bucks County, Pennsylvania and 
Burlington County, New Jersey.
FOR FURTHER INFORMATION CONTACT: 
Philibert A. Ouellet, District Engineer, 
FHWA, Pennsylvania Division Office; 
228 Walnut Street, P.O. Box 1086, 
Harrisburg, PA 17108—1086. Telephone: 
(717) 782-4422. James B. Wilson, P.E. 
Associate Executive Director and Chief 
Engineer, Pennsylvania Turnpike 
Commission, P.O. Box 8531, Harrisburg, 
PA 17105. Telephone: (717) 949-9551. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Pennsylvania Department of 
Transportation and the Pennsylvania 
Turnpike Commission (PTC) will 
prepare an Environmental Impact 
Statement (EIS) to identify and evaluate 
alternatives for a direct linkage of 1-95 
and the Pennsylvania Turnpike (1-276). 
This direct linkage would involve the 
redesignation of the portion of the 
Turnpike east of the proposed new 
interchange as “1—95”. Such a 
redesignation would eliminate the
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current “missing link” thereby making 
1-95 continuous through the mid- 
Atlantic region. The study limits 
includes 1-276 (PA Turnpike) from U.S.

11 (Exit 28 in Pennsylvania) to Route 130 
(in New Jersey), and 1-95 from PA Route 
413 to Business Route 1. A two-phased 
study approach will be used to identify 
and evaluate alternatives.

The initial phase of this process is for 
scoping and alternative selection. The 
study will involve the development of 
potential alternatives through the study 
area. Each of the alternatives will be 
developed such that a means of 
comparison of each can be made along 
with the No Build Alternative. The 
following alternatives are under 
consideration: A new, direct 
interchange between 1-95 and 1-276 and 
1-95 from four to six lanes, a new bridge 
across the Delaware River; a 
reconfiguration of the existing toll 
collection facilities, and a new location 
for toll collection facilities.

Concurrent with the development of 
the alternatives, various types of data 
will be gathered which will describe the 
study area as it relates to the 

I alternatives. The following 
[ environmental areas will be investigated 
t forEIS preparation: Traffic, air quality,
! noise and vibration; surface water 
I resources; aquatic environments;
I floodplains; groundwaters; soils and 
I geology; wetlands; vegetation and 
I wildlife; endangered species; 
agricultural lands assessment; visual; 
socioeconomics and land use; 
construction impacts; energy; 
municipal, industrial, and hazardous 
waste facilities, historic and 
archaeological structures and sites; 
Section 4(f) evaluation; and wild and 
scenic rivers. The above information 
will be utilized to refine the alternatives 
or eliminate a particular alternative 
from further considerations because of 
the potential for negative 
socioeconomic, environmental, or 
engineering impacts.

The second phase will utilize the 
alternatives selected in the initial phase 
and perform a detailed analysis on each. 
These alternatives will be the basis for 
the detailed environmental and 
engineering studies and the 
Environmental Impact Statement. From 

I this analysis a preferred alternative will 
b8 identified which meets the needs of 

I traffic demand, and satisfies the 
environmental, socioeconomic,

I engineering and evaluations and public 
feedback.

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate federal, state and local 

I agencies, and to provide organizations 
and citizens who express interest in the
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project. Public meetings will be held in 
the area throughout the study process. 
Public notices of the time and place of 
these meetings and any required public 
hearings will be given. Public 
involvement and interagency 
coordination will be maintained 
through the development of the EIS.

To insure that the full range of issues 
related to this proposed action are 
addressed and that all significant issues 
are identified, comments or questions 
concerning this action and the EIS 
should be directed to FHWA or PTC at 
the addresses provided above.
(Catalog o f Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning and Construction. The regulation 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.)

Issued on March 1 8 ,1 9 9 3 .
George L. Hannon,
Assistant Division Administrator, Harrisburg, 
PA.
[FR Doc. 93 -7 1 8 7  Filed 3 -2 9 -9 3 ; 8:45 am]
BILLING CODE 4010-22-M

N ational H ighw ay T raffic  S a fe ty  A dm inistration
P o ck e t No. 9 3 -22 ; Notice 1]G en eral M otors; R e ce ip t o f Petition for D eterm ination o f in co n se q u e n tia l N o n co m p iia n ce

General Motors (GM) of Warren, 
Michigan has determined that some of 
its vehicles fail to comply with 49 CFR 
571.102, Federal Motor Vehicle Safety 
Standard No. 102, “Transmission Shift 
Lever Sequence, Starter Interlock, and 
Transmission Braking Effect,” and has 
filed an appropriate report pursuant to 
49 CFR part 573. GM has also petitioned 
to be exempted from the notification 
and remedy requirements of the 
National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1381 et seq .) on 
the basis that noncompliance is 
inconsequential as it relates to motor 
vehicle safety.

This notice of receipt of a petition is 
published under section 157 of thé 
National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1417) and does not 
represent any* agency decision or other 
exercise of judgement concerning the 
merits of the petition.

GM manufactured a total of 13,732 
1992 Buick Skylarks which may not 
comply with the display requirements 
of Standard No. 102. On some of the 
subject vehicles (the precise number 
affected is a function of production 
variability and, therefore, not 
determinable by GM) the electronic

park, reverse, neutral, drive, and low 
(PRNDL) display might not be 
illuminated when the ignition switch is 
in the rearmost portion of the “O ff’ 
position. Section S3.1.4.1 of Standard 
No. 102 requires that “* * * if the 
transmission shift lever sequence 
includes a park position, identification 
of shift lever positions in relation to 
each other and the position selected 
[PRNDL display], shall be displayed in 
view of the driver whenever any of the 
following conditions exist: (a) The 
ignition is in a position where the 
transmission can be shifted, (b) The 
transmission is not in park.”

If the vehicle operator turns the 
ignition switch to the rearmost “O ff’ 
position without the transmission being 
placed in the “Park” position, the 
transmission shift interlock is activated 
The transmission shift interlock, 
required by Section S4.2 of Standard 
No. 114, prevents a vehicle’s key from 
being removed from the ignition if the 
transmission is not in the "Park” 
position. In this situation on the 
noncompliant vehicles, the electronic 
PRNDL display would not be 
illuminated. Thus, the operator would 
not be aware that the key is locked in 
place due to the transmission being in 
a position other than "Park.” On these 
noncompliant vehicles, if the key is 
turned slightly forward, within the 
“O ff' position, the electronic PRNDL 
display will be illuminated, thus 
informing the operator of the necessary 
information.

GM supports its petition for 
inconsequential noncompliance with 
the following:

Two factors are key. First, GM has no 
record o f any customer com plaint or accident 
report that could be associated with or 
attributed to this condition. Second, all o f the 
13,732 vehicles com ply with S3.1 .4 .1  o f 
F M V S S 102 during normal ignition 
activation and vehicle operation. As NHTSA 
recognized in proposing the standard (49 FR 
32409-32411  (August 2 5 ,1 9 8 8 )), the purpose 
o f the display requirement for PRNDL 
information is to “provide the driver with 
transm ission position information for the 
vehicle conditions where such information 
can reduce the likelihood of shifting errors.” 
Thus, in  all but the rarest circum stances, the 
primary function o f the PRNDL display is to 
inform the driver o f gear selection and 
relative position o f the gears w hile the engine 
is running. A ll o f the subject vehicles display 
PRNDL information whenever the ignition 
switch is in the “O n” or “Run” position.

In fact, the only condition where PRNDL 
information would not be displayed as 
required by FM VSS 102 is when the ignition 
switch is in the rearmost portion to the “Oft” 
position prior to the interlock. In order for 
this condition to be present, a vehicle would 
have to be affected with the [noncompliance] 
and then, a driver would have to shut the
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vehicle’s engine off without shifting the 
transmission to “Park.” In such a case, there 
are two possible outcomes:

1. The driver exits the vehicle (leaving the 
key in the ignition), or

2, The driver remains in the vehicle.
Paralleling NHTSA’s analysis in the Final

Rule promugating the standard, the first 
outcome represents more of a theoretical 
possibility than an actual problem.
Compared, for example, to drivers leaving 
their vehicles with their lights on, NHTSA 
recognized that the sort of driver behavior 
addressed here "would be limited to the rare 
situation." (54 FR 29042, 29044 (July 11, 
1989)). Indeed, as emphasized above, GM is 
aware of no complaint or claim that this rare 
situation has actually occurred with respect 
to the subject vehicles.

Furthermore, as required by S4.5 of 
FMVSS 114, GM provides an audible 
warning to the driver that activates whenever 
the key has been left in the locking system 
and the driver’s door is opened.

In the second outcome, where a driver 
remains in the vehicle, his or her next action 
will be either an attempt to restart the 
vehicle’s engine or an attempt to remove the 
key to exit the vehicle. If an attempt is made 
to restart the engine, S3.1.3 Starter Interlock 
of FMVSS 102 requires that the starter be 
inoperative whenever the vehicle’s 
transmission is in gear. The driver rotating 
the ignition switch forward attempting to 
start the engine will definitely activate the 
PRNDL display. Therefore, the driver will 
have all the necessary information to 
conclude that the vehicle did not start 
because the transmission was not in "Park" 
or "Neutral." With regard to the second 
potential action, GM’s ignition locking 
system is designed so that upon key removal 
the transmission becomes locked In the 
“Park” position to meet S4.2 of FMVSS 114. 
Because both of these situations are covered 
by FMVSS requirements, a lack of PRNDL 
information in either of these cases may 
constitute a minor inconvenience, but will 
have no consequence to safety.

GM recognizes that there may be isolated 
non-driving situations in which a person may 
desire to know gear selection or the relative 
position of the gears with the engine off, such 
as when placing the vehicle in tow. However, 
these cases occur infrequently mid do not 
occur during a crisis or panic situation. If the 
noncompliant condition is present during 
these infrequent non-driving situations when 
PRNDL information may be desired, gear 
selection and relative positioning can easily 
be determined by rotating the ignition switch 
slightly forward to activate the electronic 
display without starting the vehicle’s engine. 
Given the nature of these non-driving 
situations and since the information can be 
readily obtained with a slight key rotation, 
GM believes that the noncompliant condition 
will have no influence on safety.

Interested persons are invited to 
submit written data, views, and 
arguments on the petition of GM, 
described above. Comments should refer 
to the docket number and be submitted 
to: Docket Section, National Highway 
Traffic Safety Administration, room
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5109, 400 Seventh Street, SW., 
Washington, DC 20590. It is requested 
but not required that six copies be 
submitted.

All comments received before the 
close of business on the closing date 
indicated below will be considered. The 
application and supporting materials, 
and all comments received after the 
closing date will also be filed and will 
be considered to the extent possible. 
When the petition is granted or denied, 
the notice will be published in the 
Federal Register pursuant to the 
authority indicated below.

Comment closing date: April 28,1993.
Authority: 15 U.S.C. 1417; delegations of 

authority at 49 CFR 1.50 and 49 CFR 501.8.
Issued on: March 25,1993.

Barry Felrice,
Associate Administrator for Rulemaking.
(FR Doc. 93-7331 Filed 3 -2 9 -9 3 ; 8:45 am) 
BILUNG CODE 4810-5»-*»

(Docket No. 93-04 , Notice 2]

Subaru of America, Inc.; Grant of 
Petition for Determination of 
Inconsequential Noncompliance

Subaru of America, Inc. (Subaru) of 
Cherry Hill, New Jersey, determined 
that some of its replacement seat belts 
fail to comply with 49 CFR 571.209, 
Federal Motor Vehicle Safety Standard 
No. 209, "Seat Belt Assemblies," and 
filed an appropriate report pursuant to 
49 CFR part 573. Subaru also petitioned 
to be exempted from the notification 
and remedy requirements of the 
National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1381 et seq.) on 
the basis that the noncompliance was 
inconsequential as it relates to motor 
vehicle safety. This notice grants 
Subaru’s petition.

Notice of receipt of the petition was 
published on February 3,1993, and an 
opportunity afforded for comment (58 
FR 7033).

Between October 1984 and November 
1992, Subaru produced and sold 
approximately 25,000 sets of 
replacement seat belts which did not 
include installation instructions. Subaru 
sold approximately 1,000,000 vehicles 
to which these replacement seat belt 
assemblies are applicable and is unable 
to determine which of these vehicles 
contain the replacement belt assemblies.

Paragraph S4.1(k) of Standard No.
209, requires that

[a] seat belt assembly or retractor shall be 
accompanied by an instruction sheet 
providing sufficient information for installing 
the assembly in a motor vehicle except for a 
seat belt assembly installed in a motor 
vehicle by an automobile manufacturer. The

installation instructions shall state whether 
the assembly is for universal installation or 
for installation only in specifically stated 
motor vehicles * * *

In addition, paragraph S4.1[l] requires 
that

fa] seat belt assembly or retractor shall be 
accompanied by written instructions for the 
proper use of the assembly, stressing 
particularly the importance of wearing the 
assembly snugly and properly located on the 
body, and on the maintenance of the 
assembly and periodic inspection of all 
components. The instructions shall show the 
proper manner of threading webbing in the 
hardware of seat belt assemblies in which the 
webbing is not permanently fastened.

The instructions pertaining to threading 
and nonlocking retractors do not apply 
to Subaru’s belt designs.

Subaru supported its petition for 
inconsequential noncompliance with 
the following:
1. Mismatch of Beh Assembly in Vehicle 
Seating Positioning

Subaru replacement seat belts are 
offered as exclusive parts, unique to 
each model, vehicle ¡configuration, and 
seating position. Those parts have 
specific part numbers identified in 
Subaru parts catalogs with illustrations. 
The item numbers shown in each 
illustration enable the ordering dealer to 
specify the replacement seat belt 
assembly (s)he is ordering by referring 
to the corresponding page which shows 
the applicable part number, specific 
vehicle model type, location applicable 
model year, etc. When ordering Subaru 
replacement parts, the dealer must refer 
to the Subaru parts catalog to identify 
the ordering part number with the 
information on the specific vehicle 
model type, location, and model year. 
Each replacement seat belt assembly is 
packaged individually with a specific 
part number label clearly attached on 
the package to ensure shipping the 
correct parts. Also, the dealer routinely 
checks to see that the part received 
matches the one ordered.

There are a variety of significant 
physical differences among Subaru seat 
belt assemblies, which include various 
mounting configuration and location 
differences, differences in buckle latch 
plate configuration and retractor locking 
device, webbing length and housing 
configuration differences, and 
differences in motorized seat belt guide 
track shapes. Given these variances in 
physical properties, (Subaru feels] it is 
not possible that a mechanic would 
install a replacement seat belt assembly 
in the wrong seating position.

Thus, (Subaru believes) that the 
ordering and shipping procedures for 
Subaru replacement seat belts make it
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highly unlikely that a wrong seat belt 
assembly will be delivered to a dealer 
and, should the wrong seat belt be 
delivered, the above mentioned physical 
differences make it virtually impossible 
to install the seat belt in the wrong 
model vehicle or at an incorrect seating 
position.
II. Improper Installation of Belt 
Assembly

Subaru dealers install replacement 
seat belt assemblies in accordance with 
the instructions in Subaru service 
manuals for Subajai vehicles. Subaru 
service manuals are provided to every 
Subaru dealer and are widely available 
to the public and independent repair 
facilities. Therefore, (Subaru feelsj 
improper installation of replacement 
seat belt assemblies is highly unlikely.

In most cases of installation of a 
replacement seat belt, the installer will 
first remove the seat belt that needs to 
be replaced from the vehicle. After 
removal of the old seat belt, the installer 
will then reverse the steps of removal to 
properly locate and install the 
replacement belt. [Subaru feels that 
there] is no need to specify instructions 
for threading the webbing or finding 
locations for the drilling anchorage 
holes because replacement seat belt 
assemblies are furnished ready for 
installation in the vehicle’s preexisting 
anchorage holes with a few simple 
steps. "

No comments were received on the 
petition.

With respect to the failure to provide 
installation instructions, Subaru has 
argued that a mismatch of a replacement 
seat belt assembly in the wrong vehicle 
or seating position is highly unlikely, 
and therefore that it is unimportant to 
specify whether the assembly is for 
universal or specific application. 
Subaru’s parts ordering and shipping 
procedures appear to ensure that the 
correct replacement parts are received 
by the dealer. Further, even if the wrong 
parts are purchased it will be obvious to 
the installer that the replacement is of 
a different shape than the belt being 
replaced, and the physical differences 
between the two belts make it virtually 
impossible for the wrong one to be 
installed. After reviewing these 
arguments, NHTSA concurs with them.

With respect to the failure to provide 
usage and maintenance instructions, 
Subaru has argued that this information 
is contained in its operator manuals, 
and for this reason the noncompliance 
is inconsequential. NHTSA does not 
necessarily agree with this argument. 
Subaru assumes that the vehicle will 
retain its operator’s manual throughout

it’s life, or that the manual will be 
replaced by an operator if missing.

Instead, the agency has a different 
approach. In its view, the most likely 
person to be affected by Subaru’s failure 
to provide this information is the person 
who, for the first time, has brought a 
Subaru vehicle lacking its operator’s 
manual, and who must replace its seat 
belt assemblies. The probability of this 
combination of events happening 
appears to be slight, justifying an 
inconsequentiality determination.

NHTSA notes that it has recently 
granted the petition by Nissan Motor 
Company Ltd. covering the same types 
of noncompliances with Standard No. 
209 (58 FR 8651). Accordingly, 
petitioner has met its burden of 
persuasion that the noncompliances 
herein described are inconsequential as 
they relate to motor vehicle safety, and 
its petition is granted.

Authority: 15 U.S.C. 1417; delegations of 
authority at 49 CFR 1.50 and 49 CFR 501.8.

Issued: March 24 ,1993.
Barry Felrice,
Associate Administrator for Rulemaking.
(FR Doc. 93-7180 Filed 3 -2 9 -9 3 ; 8:45 am] 
BILUNG CODE 4910-69-M

DEPARTMENT OF TH E TREASURY

Public Information Collection 
Requirements Submitted to OMB for 
Review

March 24,1993.
The Department of the Treasury has 

submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission (s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220.
Bureau of the Public Debt
OMB Number: New 
Form Number: PD F 5336 
Type o f  Review: New collection 
Title: Application For Disposition— 

United States Savings Bonds/Notes 
And/Or Related Checks Owned by 
Decedent Whose Estate Is Being 
Settled Without Administration 

D escription: PD F 5336 is used by 
person(s) entitled to a decedent’s 
estates not being administered to

request payment or reissue of Savings 
Bonds/notes and/or related checks.

R espondents: Individuals or households
Estim ated N um ber o f  R espondents: 

80,000
Estim ated Burden Hours Per R esponse: 

30 minutes
Frequency o f  R esponse: On occasion
Estim ated Total Reporting Burden: 

40,000 hours
C learance O fficer: Vicki S. Ott (304) 

420-6553, Bureau of the Public Debt, 
200 Third Street, Parkersburg, WV 
26106-1328.

OMB Review er: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 
20503.

Lois K. Holland,
Departmental Reports, Management Officer.
(FR Doc. 93-7288  Filed 3 -2 9 -9 3 ; 8:45 am)
BILLING CODE 4610-40-M

Internal Revenue Service

Renewable Electricity Production 
Credit, Publication of Inflation 
Adjustment Factor and Reference 
Price for Calendar Year 1993

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Publication of inflation 
adjustment factor and reference prices 
for calendar year 1993 as required by 
section 45(d)(2)(A) of the Internal 
Revenue Code (Code) (26 U.S.C. 
45(d)(2)(A)).

SUMMARY: The 1993 inflation adjustment 
factor and reference prices are used in 
determining the availability of the 
renewable electricity production credit 
under section 45(a) of the Code.
DATES: The 1993 inflation adjustment 
factor and reference prices apply to 
calendar year 1993 sales of kilowatt 
hours of electricity produced in the 
United States or a possession thereof 
from qualified energy resources. 
INFLATION FACTOR: The inflation 
adjustment factor for calendar year 1993 
is 1.
PRICE: The reference prices for calendar 
year 1993 are 4.740 per kilowatt hour for 
facilities producing electricity from 
wind and 00 per kilowatt hour for 
facilities producing electricity from 
closed-loop biomass. The reference 
price for electricity generated from 
closed-loop biomass is based on a 
determination by the Internal Revenue 
Service under section 45(d)(2)(C) of the 
Code that in calendar year 1992 there 
were no sales of electricity under 
contracts entered into after December 
31,1989. The renewable electricity
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production credit is available for a 
facility that originally is placed in 
service after December 31,1992, in the 
case of a facility producing electricity 
from closed-loop biomass, and after 
December 31,1993, in the case of a 
facility producing electricity from wind.

Because the 1993 reference price for 
closed-loop biomass-producea 
electricity does not exceed 8$ multiplied 
by the inflation adjustment factor, the 
phaseout of the credit provided in 
section 45(b)(1) of the Code does not 
occur for electricity sold during 
calendar year 1993. There is no 1993 
phase-out calculation for wind- 
produced electricity because availability 
of the credit starts for sales of the 
electricity after 1993.
CREDIT: The renewable electricity 
production credit for calendar year 1993 
is 1.50 per kilowatt hour on the sale of 
electricity produced from closed-loop 
biomass. There is no renewable 
electricity production credit for 
calendar year 1993 on the sale of 
electricity produced from wind.
FOR FURTHER INFORMATION CONTACT: Paul
F. Handleman, Internal Revenue 
Service, CC:P&SI:6,1111 Constitution 
Ave., NW., Washington, DC 20224, (202) 
622-3110 (not a toll-free call).
Marlene Gross,
Acting Associate Chief Counsel (Domestic). 
IFR Doc. 93-7330  Filed 3 -2 9 -9 3 ; 8:45 ami 
BILLING CODE 4830-01-P

UNITED S TA TES  INFORMATION  
AGENCY

Reporting and Information Collection 
Requirements Under OMB Review

AGENCY: United States Information 
Agency.

ACTION: Notice of reporting requirements 
submitted for OMB review.

SUMMARV: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed or established 
reporting and recordkeeping 
requirements to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public 
that the Agency has made such a 
submission. USIA is requesting 
approval for a proposed new 
information collection entitled "USIA 
Travel Survey”, IAP-128. Estimated 
burden hours per response is ten 
minutes. Respondents will be required 
to respond only one time.
DATES: Comments are due on or before 
April 28,1993.
COPIES: Copies of the Request for 
Clearance (SF-83), supporting 
statement, transmittal letter and other 
documents submitted to OMB for 
approval may be obtained from the 
USIA Clearance Officer. Comments on 
the items listed should be submitted to 
the Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Officer 
for USIA, and also to the USIA 
Clearance Officer.
FOR FURTHER INFORMATION CONTACT: 
Agency Clearance Officer, Ms. Debbie 
Knox, United States Information 
Agency, M/ADD, 301 Fourth Street SW., 
Washington, DC 20547, telephone (202) 
619-5503; and OMB review: Mr. Jeffery 
Hill, Office of Information And 
Regulatory Affairs, Office of 
Management and Budget, New # 
Executive Office Building, Washington, 
DC 20503, Telephone (202) 395-7340. 
SUPPLEMENTARY INFORMATION: Public 
reporting burden for this collection of

information is estimated to average ten 
minutes per response, including the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to 
the United States Information Agency, 
M/ADD, 301 Fourth Street, SW., 
Washington, DC 20547; and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503.
Title: USIA Travel Survey.
Form Number. IAP-128.
Abstract: To assess the reliability and 

performance of the Travel 
Management Center (TMÇ) contracted 
by the General Services 
Administration (GSA). Respondents 
are the travelers who use the services 
of TMC. The travelers include US 
Government employees, non-profit 
grantee institutions, individual grant 
recipients and private citizens. 

Proposed Frequency o f  Responses:
No. of Respondents—1680 
Recordkeeping Hours—80 
Total Annual Burden—361 
Dated: March 23 ,1993 .

Rose Royal,
Federal Register Liaison .
(FR Doc. 93-7278  Filed 3 -2 9 -9 3 ; 8:45 am)
BILUNG CODE 8230-01-M
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iThis section of the FED ER A L R E G IS TE R  
[contains notices of meetings published under 
the “Government in the Sunshine Act” (Pub. 
L. 94-409) 5 U.S.C. 552b(e)(3).

farm credit administration 
Farm Credit Administration Board; 
Amendment to Sunshine Act Meeting 
SUMMARY: Pursuant to the Government 
in the Sunshine Act (5 U.S.C.
552b(e)(3)), the Farm Credit 
¡Administration gave notice on March 9, 
1993 (58 FR 13127) of the regular 
¡meeting of the Farm Credit 
¡Administration Board (Board) 
scheduled for March 11,1993. This 
notice is to amend the agenda to remove 
¡an item from the open session of that 
¡meeting.
FOR FURTHER INFORMATION CONTACT:
Curtis M. Anderson, Secretary to the 
-Farm Credit Administration Board,
¡(703) 883-4003, TDD (703) 883-4444. 
ADDRESSES: Farm Credit 
Administration, 1501 Farm Credit Drive, 
M cLean, Virginia 22102-5090. 
SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board were open to 
the p u b lic  (limited space available), and 
parts of this meeting were closed to the 
public. The agenda for March 11,1993, 
is am ended by removing the following 
item from the open session;
Open Session 

B. New Business 
1. Regulations

a. Funding and Fiscal Affairs, Loan 
Policies and Operations, and Funding 
Operations—Capital (Proposed).

Dated: March 26,1993, •
Curtis M. Anderson,
Secretary, Farm Credit Administratrix Board. 
[FR Doc. 93-7492 Filed 3 -2 6 -9 3 ; 3:44 pm] 
BILUNG C O D E  6 7 0 5 - 0 1 - P

NUCLEAR REGULATORY COMMISSION

DATE: Weeks of March 29, April 5 ,12, 
and 19,1993.
PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland.
STATUS: Public and Closed.
MATTERS TO BE CONSIDERED:

Week of March 29 

Tuesday, March 30 
10:00 a.m.

Briefing on Status of Technical 
Specification Improvement Program 
(Public Meeting)

(Contact: Chris Grimes, 301-504-1161) 
11:30 a.m.

Affirmation/Discussion and Vote fPublic 
Meeting)

a. Advanced Medical Systems, Inc.—  
Petition for Review of LB P-92-36  
(Tentative)

(Contact: Cecelia Carson, 301-504-1625)
b. Babcock and Wilcox—Appeal of 

Presiding Officer’s Memorandum and 
Order Denying Hearing Request and 
Terminating Proceeding (LBP-93—4, 
Docket No. 70-135-DCOM) (Tentative)

(Contact: Roland Frye, 301-504-3505)
c. Appeal of LB P-92-37—Texas Utilities 

Electric Co. (Construction Permit 
Amendment) (Tentative)

(Contact: Stephen Bums, 301-504-2184)

Week of April 5—Tentative

Tuesday, April 6
10:00 a.m. * . • ,

Briefing by IIT on Unauthorized Forced 
Entry into the Protected Area at TMI-1 
(Public Meeting)

(Contact: Sam Collins, 817-860-8183) 
11:30 a.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Week of April 12—Tentative 

Thursday, April 15 
8:00 a.m.

Briefing on Review of SALP Process and 
Assessment of NRC Inspection Program 
(Public Meeting)

(Contact: Gary Zech, 301-504-1017)
3:00 p.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Week of April 19—Tentative 

Thursday, April 22 
2:30 p.m. -

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

2:35 p.m.
' Briefing on Design Basis Threat 

Réévaluation (Public Meeting)
(Contact: Robert Burnett, 301-504-3365) 

4:00 p.m.
Briefing on Design Basis Threat 

Réévaluation (Closed—Ex. 1)

Friday, April 23 
2:00 p.m.

Briefing by ABB/CE on Status of System .  
80+ Application for Design Certification 
(Public Meeting)

(Contact: ABB/CE, 301-881-7040)
Note: Affirmation sessions are initially 

scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 

. requiring any Commission vote on this date.

To Verify the Status of Meeting Call 
(Recording)—(301) 504-1292.
CONTACT PERSON FOR MORE INFORMATION: 
William Hill (301) 504-1661.

Dated: March 26,1993 .
William M. Hill, Jr.,
SECY Tracking Officer, Office o f the 
Secretary.
[FR Doc. 93-7491 Filed 3 -2 6 -9 3 ; 3:46 pm)
BILUNG CODE 7590-01-M
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DEPARTMENT O F TH E  INTERIOR 

Fish and Wildlife Service

50 CFR Part 17

RiN 1018-AB56

Endangered and Threatened Wildlife 
and Plants; Determination of 
Threatened Status for the Coastal 
California Gnatcatcher

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service 
(Service) determines the coastal 
California gnatcatcher (Polioptila 
californica caiifom ica) to be a 
threatened species throughout its 
historic range in southern California and 
northwestern Baja California, Mexico, 
pursuant to the Endangered Species Act 
of 1973, as amended (Act). Critical 
habitat is not being designated. This 
small, insectivorous songbird occurs 
almost exclusively in several distinctive 
subassociations of the coastal sage scrub 
plant community and is threatened by 
habitat loss and fragmentation occurring 
in conjunction with urban and 
agricultural development. This rule 
implements Federal protection provided 
by the Act for the coastal California 
gnatcatcher. A proposed special rule 
that defines the conditions associated 
with certain land-use activities under 
which the incidental take of 
gnatcatchers would not be a violation of 
section 9 of the Act is published in this 
same Federal Register separate part. 
EFFECTIVE DATE: This rule is effective on 
March 25,1993.
ADDRESSES: The complete file for this 
rule is available for inspection, by 
appointment, during normal business 
hours at the U.S. Fish and Wildlife 
Service, Carlsbad Field Office, 2730 
Loker Avenue West, Carlsbad, California 
92008.
FOR FURTHER INFORMATION CONTACT:
Mr. Jeffrey D. Opdycke, Field 
Supervisor, at the address listed above 
(telephone 619/431-9440).
SUPPLEMENTARY INFORMATION: 

Background
The California gnatcatcher (Polioptila 

californ ica) is a small, long-tailed 
member of the thrush family 
Muscicapidae. Its plumage color is dark 
blue-gray above and grayish-white 
below. The tail is mostly black above 
and below. The male has a distinctive 
black cap that is absent during the 
winter. Both sexes have a distinctive 
white eye-ring. Vocalizations of this

species include a call consisting of a 
rising and falling series of three, kitten
like, mew notes (National Geographic 
Society 1983).

The California gnatcatcher (Polioptila 
caiifom ica) was originally described as 
a distinct species by Brewster (1881) 
based on specimens collected by F. 
Stephens in 1878. However, based on 
the analysis of Grinnell (1926), P. 
caiifom ica  was classified in 1926 as 
three subspecies of the black-tailed 
gnatcatcher (P olioptila m elanura), 
which is widely distributed throughout 
the Sonoran and Chihuahuan deserts of 
the southwestern United States and 
Mexico (American Ornithologists’
Union 1983, Atwood 1988). Subsequent 
scientific publications (American 
Ornithologists’ Union 1931, Grinnell 
and Miller 1944, Friedmann 1957, 
American Ornithologists’ Union 1957) 
adhered to the species limits as defined 
by'Grinnell (1926). Atwood (1988) 
concluded that P. caiifom ica  was 
specifically distinct from P. m elanura, 
based on differences in ecology and 
behavior. This finding was subsequently 
adopted by the American 
Ornithologists’ Union Committee on 
Classification and Nomenclature 
(American Ornithologists Union 1989). 
A comprehensive Overview of the 
nomenclatural history of the California 
gnatcatcher is provided by Atwood 
(1988,1990,1991).

Polioptila caiifom ica caiifom ica  
(hereafter referred to as the coastal 
California gnatcatcher) is one of three 
subspecies of the California gnatcatcher 
and is restricted to coastal southern 
California and northwestern Baja 
California, Mexico, from Los Angeles 
County (formerly Ventura and San 
Bernardino Counties) south to El 
Rosario at about 30° north latitude 
(American Ornithologists’ Union 1957, 
Atwood 1991, Phillips 1991, Banks and 
Gardner 1992). Two other subspecies of 
the California gnatcatcher (P. c. pontilis 
and P. c. m argaritae) occur in the 
central and southern portions of the 
Baja peninsula, respectively (American 
Ornithologists’ Union 1957, Atwood
1988). Atwood (1990,1991) concluded 
that the subspecific nomenclature of 
California gnatcatchers south of 30° 
north latitude should " *  * * properly 
revert to that initially proposed by 
Grinnell (1926), with P. c. m argaritae 
being distributed in central Baja 
California from 30° N. south to 24® N., 
and P. c. abbreviata occurring in the 
Cape Region of Baja California south of 
24° N. latitude.”

A general analysis of the historic 
range of the coastal California 
gnatcatcher indicates that about 41 
percent of its latitudinal distribution is

within the United States and 59 percent 
within Baja California, Mexico (Atwood
1990). A more detailed analysis, based 
on elevational limits associated with 
gnatcatcher locality records, reveals that 
65 to 70 percent of the coastal California 
gnatcatcher’s historic range was located 
in southern California rather than Baja 
California (Atwood 1992a).

The coastal California gnatcatcher 
occurs almost exclusively in the coastal 
sage scrub plant community 
(occasionally, it is also found in 
chaparral). The southern limit of its 
range coincides with the distributional 
boundary of this distinctive vegetation 
type. Coastal sage scrub vegetation is 
composed of relatively low-growing, 
summer (dry-season) deciduous, and 
succulent plants. Characteristic plants 
of this community include coastal 
sagebrush (A rtem isia caiifom ica), 
various species of sage (Salvia spp.), 
California buckwheat (Eriogonum  
fasciculatum ), lemonadeberry (Rhus 
integrifolia), California encelia (Encelia 
californ ica), prickly pear and cholla 
cactus (Opuntia spp.), and various 
species of H aplopappus (Munz 1974, 
Kirkpatrick and Hutchinson 1977, 
Mooney 1988, O’Leary 1990). The 
coastal California gnatcatcher 
commonly occurs in coastal sage scrub 
vegetation dominated by coastal 
sagebrush (Atwood 1980,1990; Mock 
and Jones 1990) although in some 
portions of its range (e.g., western 
Riverside County) other plant species 
may be more abundant.

A comprehensive overview of the life 
history and ecology of the coastal 
California gnatcatcher is provided by 
Atwood (1990) and is the basis for much 
of the discussion presented below. The 
coastal California gnatcatcher is non- 
migratory and defends breeding 
territories ranging in size from 2 to 14 
acres (1 to 6 hectares (ha)). Home ranges 
vary in size from 13 to 39 acres (5 to 15 
ha) (Mock and Jones 1990). The 
breeding season of the coastal California 
gnatcatcher extends from late February 
through July with the peak of nest 
initiations occurring from mid-March 
through mid-May. Nests are composed 
of grasses, bark strips, small leaves, 
spider webs, down, and other materials, 
and are often placed in coastal 
sagebrush about 3 feet (ft) (1 meter (m)) 
above the ground. Nests are constructed 
over a 2 to 10 day period. Clutch size 
averages four eggs. The incubation and 
nestling periods encompass about 14 
and 16 days, respectively. Juveniles are 
dependent upon, or remain closely 
associated with, their parents for up to 
several months following departure 
from the nest, and may disperse up to 
9 mi (14 km) from their natal territory.
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Both sexes participate in all phases of 
the nesting cycle. Although the coastal 
California gnatcatcher may occasionally 
produce two broods in one nesting 
season, the frequency of this behavior is 
not known.

Coastal California gnatcatchers were 
considered locally common in the mid- 
1940’s, although a decline in the extent 
of its habitat was noted (Grinnell and 
Miller 1944). By the 1960’s, this species 
had apparently experienced a 
significant population decline in the 
United States that has been attributed to 
widespread destruction of its habitat. 
Pyle and Small (1961) reported that ’’the 
California subspecies is very rare, and 
lack of recent records of this race 
compared with older records may 
indicate a drastic reduction in 
population.” McCaskie and Pugh (1964) 
commented that the coastal California 
gnatcatcher ’’had been driven from most 
of its former range along the coast of the 
region.” Atwood (1980) estimated that 
no more than 1,000 to 1,500 pairs 
remain in the United States. He also 
noted that remnant portions of its 
habitat were highly fragmented, and that 
most remaining patches are bordered on 
at least one side by rapidly expanding 
urban centers. Subsequent reviews of 
coastal California gnatcatcher status by 
Garrett and Dunn (1981) and Unitt 
(1984) paralleled the findings of Atwood 
(1980).

Atwood (1990,1992b) estimated that 
approximately 1,811 to 2,291 pairs of 
coastal California gnatcatchers remain 
in southern California. Of these, 24 to 30 
pairs occur in Los Angeles County, 224 
to 294 pairs in Orange County, 724 to 
916 pairs in Riverside County, and 837 
to 1,061 pairs in San Diego County. 
Michael Brandman Associates (1991) 
estimated that 1,645 to 1,880 pairs of 
California gnatcatchers occur in the 
United States (20 to 30 pairs in Los 
Angeles County, 325 to 350 pairs in 
Orange County, 300 to 400 pairs in 
Riverside County, and 1,000 to 1,100 
pairs in San Diego County).

Based on information received after 
the proposed rule was published, the 
Service estimates that about 2,562 pairs 
of coastal California gnatcatchers remain 
in the United States. Of these, 30 pairs 
occur in Los Angeles County, 757 pairs 
in Orange County, 261 pairs in 
Riverside County, and 1,514 pairs in 
San Diego County. Approximately 2,800 
pairs of P. c. califom ica  occur in the 
Mexican portion of its range (J.
Newman, Regional Environmental 
Consultants (RECON), pers. comm.,
1992).

Most populations of the coastal 
California gnatcatcher in the United 
States occur on private lands. About 21

percent (81,992 of 393,655 acres) of 
coastal sage scrub in southern California 
(south of metropolitan Los Angeles) is 
publicly owned (California Department 
of Fish and Game 1992). Of that, about 
52,500 acres or 64 percent occurs within 
military reservations. Major private 
landholdings containing known or 
suspected populations of the coastal 
California gnatcatcher include 
properties owned by: The Irvine 
Company, Rancho Santa Margarita 
Company, and Mission Viejo Company 
in Orange County; Baldwin Company, 
The Fieldstone Company, Home Capital, 
Los Montanas, McMillin Company, San 
Miguel Partners, and Southwest 
Diversified in San Diego County; and 
Domenigoni Brothers Ranch, Ranpac 
Engineering Corporation, and S.I.C. 
Corporation in Riverside County. Major 
public landowners or jurisdictions with 
gnatcatcher populations include the 
California Department of Parks and 
Recreation, Camp Pendleton Marine 
Corps Base, El Toro Marine Corps Air 
Station, Fallbrook Naval Annex, 
Miramar Naval Air Station, the cities of 
San Diego and Lake Elsinore, the 
Metropolitan Water District (MWD) of 
Southern California, and the counties of 
Orange, Riverside, and San Diego.
Previous Federal Action

In 1982, the Service designated the 
coastal black-tailed gnatcatcher 
(Polioptila m elanura ca lifom ica ) as a 
category 2 candidate for addition to the 
List of Endangered and Threatened 
Wildlife and solicited status information 
(47 FR 58454). In subsequent Federal 
Register Notices of Review, the coastal 
black-tailed gnatcatcher was retained in 
category 2 (50 FR 37958, 54 FR 554). 
This taxon is now recognized as a 
subspecies of P olioptila califom ica.

Category 2 comprises taxa for which 
information in possession of the Service 
indicates that proposing to list as 
endangered or threatened is possibly 
appropriate, but for which conclusive 
data on biological vulnerability and 
threat are not currently available to 
support a proposed rule. Essentially, no 
data were submitted in response to 
Service solicitations (published in 
Federal Register Notices of Review in 
1982 and 1985) for gnatcatcher status 
information. To resolve the issue of 
whether conclusive data on biological 
vulnerability and threat exist, the 
Service conducted a status review 
(Salata 1991) of the coastal California 
gnatcatcher.

On September 21,1990, the Service 
received petitions from the Palomar 
Audubon Society and the San Diego 
Biodiversity Project to list the nominate 
subspecies of the California gnatcatcher

as an endangered species. A third 
petition for the same action was 
received on December 17,1990. This 
petition, submitted by the Manomet 
Bird Observatory and the Natural 
Resources Defense Council, also 
requested the Service to emergency list 
the coastal California gnatcatcher. On 
January 24,1991, the Service found that 
substantial information had been 
presented indicating that the petitioned 
action may be warranted (56 FR 12146). 
The Service’s status review indicated 
that proposing the coastal California 
gnatcatcher for listing under the normal 
procedures of section 4 was warranted. 
A proposed rule to list the gnatcatcher 
as endangered was published in the 
Federal Register on September 17,1991 
(56 FR 47053). A notice of extension 
and reopening of the comment period 
for 30 days to obtain additional 
information on gnatcatcher taxonomy 
was published in the Federal Register 
on September 22,1992 (57 FR 43688).
A second petition to emergency list the 
coastal California gnatcatcher was 
submitted by the Natural Resources 
Defense Council on February 3,1993, 
and received by the Service on February
4,1993. This petition was regarded as 
a fourth request for the same action and 
a separate finding was not made. On 
February 11,1993, the Service 
published a notice in the Federal 
Register announcing the reopening of 
the public comment period on the 
proposed rule for 20 days and the 
availability of a report prepared by 
Service taxonomists on the taxonomic 
validity of P. c. ca lifom ica  (58 FR 8032).
Summary of Comments and 
Recommendations

In the proposed rule and associated 
notifications, all interested parties were 
requested to submit factual reports or 
information that might contribute to the 
development of a final rule. On 
September 5,1991, the Service 
announced its decision to propose the 
coastal California gnatcatcher for listing 
as an endangered species and held 
congressional briefings in Washington, 
DC, and Carlsbad, California. Twenty- 
eight members of Congress or their staff 
were invited to attend. Press notices 
describing this proposed action were 
also released on this date by the 
Service’s Public Affairs Office in 
Washington, DC, and Portland, Oregon. 
Appropriate elected officials (including 
the Governor of California and 28 
congressional representatives), 3 State 
agencies, 4 county and 50 city 
governments, 7 Federal agencies, and 50 
landowners and other potentially 
affected or interested parties were 
contacted and requested to comment. A
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letter of notification and a copy of the 
proposed rule were also sent to the 
government of Mexico.

The Service held two public hearing» 
on the proposed ride. Notification of the 
hearings was published in the Federal 
Register on February 7,1992 (57 FR 
4747). A legal notice announcing the 
hearings and inviting general public 
comment on the proposal was also 
published on February 7,1992, in the 
Las-Angeles Baity News, Los A ngeles 
Tim es, R iverside Press-Enterprise, and 
San Diego Union-Tribune. Public 
hearings were conducted in Anaheim, 
California, on February 25,1992, and in 
San Diego, California, on February 27, 
1992. About 400 people attended the 
hearings. An additional notification 
reopening the public comment period 
for 30 days and extending, by not more 
than 6 months, the deadline for a final 
decision on the proposal was published 
in dm Federal Register an September
22.1992 (57 FR 436861. A legal notice 
announcing these actions and inviting 
general public comment on the proposal 
was published in the Riverside Press- 
Enterprise and the San Diego Union- 
Tribune on October 6,1992. The Service 
published a notice in the Federal 
Register announcing the reopening of 
the public comment period on the 
proposed rule for 20 days on February .
11.1993 (58 FR 8032).

A total of 770 comments were 
received during die three comment 
periods, which encompassed almost 8 
months. (Multiple comments, whether 
written or oral from the same party on 
the same date, are regarded as one 
comment.) That total includes 99 
comments received between March 17 
and September 22,1992, when the 
public comment period was extended 
for an additional 30 day&TQf these, 309 
(40 percent) supported listing, 366148 
percent) opposed listing; and 95 
comments Cl2 percent) neither 
supported nor opposed listing.

In addition, a petition containing
9.000 signatures supported listing on an 
emergency basis. A petition containing
6.000 signatures opposed the listing. A 
total of 312 comments were received 
prior to the September 17,1991, 
publication of the proposed rule in the 
Federal Register. Of these, 229 (73 
percent) supported listing and 71 (23 
percent) did not; 12 comments (4 
percent) neither supported nor opposed

One concessional representative, two 
elected local officials!, over 30 
conservation groups, 3 scientific 
organizations, and the government of 
Mexico supported listing. Several labor 
and building industry organizations.

one congressional representative, and a 
number of landowners opposed listing.

The Service has reviewed all of the 
written and oral comments described 
above including those that were 
received outside of the formal comment 
periods. Based on this review, 20 
relevant issues have been identified and 
are discussed, below. These issues are 
representative of the comments 
questioning or opposing the proposed 
listing action.

Issue U The Service should not carry 
out this listing action because the 
California gnatcatcher and its northern, 
nominate subspecies are not valid taxa. 
Many commenters questioned, the 
legitimacy of the recent change in the 
taxonomy of the black-tailed gnatcatcher 
(P olioptila m elanura) and the existence 
of a  distinct subspecies in southwestern 
California and northwestern Baja 
California, Mexico, north of 3Q° north 
latitude.

Service R esponse: The Service and the 
American Ornithologists’ Union (AOU) 
have concluded that Polioptila 
ca lif om ica ca lifom ica  is a valid taxon. 
Atwood (1988) re-examined the issue of 
species limits within the black-tailed 
gnatcatcher and concluded, based on 
differences in ecology and behavior 
(vocalizations), that the coastal 
southwestern California mid 
northwestern, central, and southern Bag a 
California, Mexico, populations 
constitute a separate species which he 
referred to as tne California gnatcatcher, 
P olioptila califom ica, returning to 
Brewster’s 1881 treatment. Atwood 
(1988) reported that in those few areas 
where California and black-tailed 
gnat catchers co-occur, they do not 
interbreed, which is a  fundamental 
isolating mechanism that separates 
species

The conclusion that California and 
black-tailed gnatcatchers are separate 
species was formally accepted by the 
AOU Committee on Classification and 
Nomenclature in 1989 (American 
Ornithologists’ Union 1989). This 
committee and its publication* Check
list o f  North Am erican Birds, are 
recognized as authorities on avian 
taxonomy in North America.

No additional data or published 
information on this issue were 
submitted or otherwise available to» the 
Service »nee publication ol the 
proposed rule. Four letters from 
representatives of the AOU Committee 
on Classification and Nomenclature 
(including its chairman) were submitted 
during the public comment period that 
reiterated the AOU’s formal acceptance 
of Atwood’s conclusion that the 
California gnatcatcher is specifically 
distinct.

The existence of a distinct subspecies 
of gnatcatcher in coastal southern 
California and northwestern Baja 
California, Mexico, has been recognized 
by Gitimeli (1926,1928), van Rossem 
(1931), American Ornithologists’ Union 
(1931), Friedmann (1957), American 
Ornithologists’ Union (1957), Paynter 
(1964), Atwood (1991), and Phillips 
(1991). Although Atwood (1988) 
initially recommended merging: P. c. 
ca lifom ica  and P. c. pontilis of central 
Baja California into one subspecies. Ite 
later retracted this petition after re
examining intraspecific variation within 
the Cahfnmia gnatcatcher using a more 
appropriate statistical treatment as 
suggested by two members of the AOU 
Committee on Classification and 
Nomenclature (Banks 1989, Johnson
1989). This revised analysis (Atwood
1991) has been peer-reviewed by several 
recognized taxonomists (including one 
member of the AOU Committee on 
Classification and Nomenclature) and 
published. It supports the long-accepted 
distribution of P olioptila  melanura
(=ca lifom ica ) ca lifom ica  that was first 
described by Grinnell (1926) over 60 
years ago.

In response to comments that 
questioned the taxonomic validity of the 
subspecies. Service taxonomists were 
directed to independently evaluate this 
issue ami to prepare a report 
summarizing their finding^. Their 
review concluded that the coastal 
California gnatcatcher is a valid 
subspecies whose range extends to 
about 30° north latitude in Baja 
California. Mexico (Banks and Gardner
1992) .

h s u e 2 : Several commenters 
questioned the validity of the statistical 
analysis used by Atwood (1991) to 
evaluate intraspecific morphological 
variation within the California 
gnatcatcher. They concluded that he 
pooled data into three broad groups 
along a latitudinal gradient prior to 
performing statistical teste that were 
used to define subspecies limits. One 
commenter also submitted that the 
method used by Atwood (1991) of 
initially pooling data into 9 sample 
areas may have biased the results of his 
statistical analysis and subsequent 
subspecies determinations,

Service Responses Atwood’s methods 
have been peer-reviewed and there has 
been no indication that he used 
inappropriate statistical methods. The 
31 morphological characters examined 
by Atwood (19ÔD were initially 
segregated into 7 groups or clusters of 
characters that showed similar patterns 
of geographic variation. At this stage of 
the analysis, sample area data were not 
grouped or pooled. Next, univariate
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multiple comparison tests were done on 
the non-pooled data from nine sample 
areas to identify where significant 
differences between groups may occur.

The results of the two analyses 
described above indicated that an 
abrupt change or “step-* occurs at 30° 
north latitude with respect to several 
morphological characters, “especially 
those related to darkness of body 
plumage and the amount of white oii 
rectrices 5 and 6“ (Atwood 1991).

Two multivariate cluster analyses 
were then made based on different 
combinations of morphological 
variables. The first used nine variables 
that were selected based on a stepwise 
discriminant function analysis that 
identified those characters most 
effective in separating the nine sample 
areas. The second involved the same 22 
morphological characters used by 
Atwood (1988) to analyze interspecific 
variation within the “black-tailed" 
gnatcatcher group. These cluster 
analyses did not involve grouping or 
pooling of data among the nine sample 
areas. The results of these two 
independent analyses were virtually 
identical and distinguished three 
geographic groups of California 
gnatcatchers. Atwood (1991) based his 
conclusions regarding subspecies limits 
on the abrupt changes in morphological 
variation revealed by these analyses.

Finally, data from the nine sample 
areas were pooled into three groups 
based on the results of the cluster 
analyses described above and 
statistically analyzed by analysis of 
variance for differences between 
geographically adjacent groups. A 
number of statistically significant 
differences were found but these were 
not used to make determinations 
regarding subspecies limits.

The method used by Atwood (1991) of 
initially defining nine sample areas is 
not considered unconventional with 
respect to ornithological taxonomy.
Banks and Gardner (1992), who 
independently reviewed this issue, ^ 
reported that “Atwood’s (1991) 
procedures and methods are well within 
the norm for systematic/taxonomic 
reviews of geographic variation in birds. 
It appears that all readily available 
pertinent specimen material was used, 
population samples were assembled 
properly, all important variable 
morphological characters were 
examined, and statistical treatments 
were appropriate."

Issue 3: Several commenters 
suDmitted that the taxonomic 
conclusions reported by Atwood (1991) 
fire not valid because they are based 
largely on variations in plumage color

that may be environmental and not 
genetic in origin.

Service R esponse: Whether or not the 
abrupt changes in morphological 
variation reported by Atwood (1991) for 
the California gnatcatcher are 
genetically-based is not known at this 
time. The traditional scientific approach 
to defining avian subspecies has been 
based almost exclusively on the 
identification of morphological 
differences in body measurements and 
plumage characters between 
geographically distinct populations of a 
species irrespective of whether these 
differences have a demonstrated genetic 
origin, although environmental and 
dietary factors can affect plumage 
coloration in birds to varying degrees. 
The distributional limits of subspecies 
have been traditionally determined 
largely by the correlation between 
diagnostic morphological characters 
(including those associated with color) 
and the environment (May 1971).

Atwood’s conclusions are 
strengthened by congruent patterns in 
geographic variation among several 
species at 30° north latitude, which 
represents-the southern range limit of 
the coastal sage scrub community and 
an important transition zone for various 
birds, plants, terrestrial insects, land 
mammals, reptiles, and scorpions 
(Atwood 1991 and references dted 
therein);

Issue 4: Many commenters expressed 
the position that the report entitled “A 
Rangewide Assessment of the California 
Gnatcatcher (P olioptila califom icaY ’ by 
Michael Brandman Associates (MBA), 
dated July 23,1991, rebuts the Service’s 
finding that listing of the coastal 
California gnatcatcher is warranted.

Service R esponse: The Service has 
considered the findings of the MBA 
report in determining to list the coastal 
California gnatcatcher. MBA (1991) 
reported that fewer than 2,000 pairs of 
coastal California gnatcatchers occur in 
the United States, two-thirds of coastal 
sage scrub vegetation in California has 
been destroyed, a 140-km (87 mi) gap 
exists between the United States and 
Mexican populations due to urban and 
agricultural development, and only 1 
percent of the Mexican population of 
P olioptila califom ica  occurs north of 
30° north latitude, which represents the 
southern range limit of P. c. califom ica. 
These findings are consistent with 
published and unpublished reports on 
coastal California gnatcatcher status that 
were used by the Service in determining 
to propose and list this subspecies.

MBA (1991) also reported that “at 
least 100 square miles of coastal sage 
scrub habitat, much of which is suitable 
for the California gnatcatcher, is

protected or currently committed to be 
preserved in public and private open 
space in Orange and San Diego Counties 
alone.” However, the MBA report does 
not contain a discussion of the methods 
used to derive the 100 square mile 
value, and insufficient or incorrect data 
are presented to support this 
conclusion. No data are presented with 
respect to gnatcatcher distribution 
witnin “protected open space areas." No 
distinction is made between 
“dedicated" and “designated" open 
space. The latter is subject to zoning 
changes for urban development, which 
is one of the reasons why the Service 
found that existing regulatory 
mechanisms do not adequately protect 
the gnatcatcher or its habitat. In some 
cases, even dedicated open space does 
not confer sufficient protection; two 
examples are discussed under factor 
“D” in the “Summary of Factors 
Affecting the Species" section of this 
rule.

Atwood (1992a) reported that 94 
percent of all gnatcatcher locality 
records (n=306) for Orange and San 
Diego Counties occur below 250 m (820 
ft) in elevation (Atwood 1992a). Based 
on a much larger sample size (n=781) 
for the same geographic area, MBA 
(1991) reported that 91 percent of all 
gnatcatcher records occur at or below 
250 m (820 ft) and 99 percent occur at 
or below 300 m (98 ft) in elevation. 
These data have important implications 
for gnatcatcher conservation. Although 
protection of coastal sage scrub above 
250 m to 300 m (800 to 1000 ft) in 
Orange and San Diego Counties is 
important for other biological reasons, it 
may contribute little to the long-term 
maintenance of viable gnatcatcher 
populations (Atwood 1992a). Of 
approximately 19,000 acres of coastal 
sage scrub in Orange County found 
below 300 m in elevation, 36 percent 
(6,800 acres) is preserved, 21 percent 
(4,000 acres) is approved or proposed 
for development, and 43 percent (8,300 
acres) is of uncertain status (Roberts 
1992).

Only 9 of 148 pairs of gnatcatchers, or 
6 percent, presently occur in “open 
space dedication areas" in the Rancho 
Mission Viejo area of Orange County 
based on a map submitted to thé Service 
by the Coalition for Habitat 
Conservation (1992). Of the 7,000 acres 
“preserved in the Lomas Ridge/ 
Limestone/Whiting Ranch greenbelt" 
(MBA 1991), only 1,400 acres are 
currently protected; the balance of the 
set-aside is contingent upon 
construction of housing and 
transportation facilities. Only 6 pairs of 
coastal California gnatcatchers occur in 
2,800 acres of coastal sage scrub found
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within the Whiting Ranch and 
Limestone Canyon areas of Changa 
County (unpublished data on file at the 
Carlsbad Field Office o f the Fish and 
Wildlife Service). These data do not 
support the finding of MBA (1991) for 
Orange County that “in  all, coastal sage 
scrub in existing or committed open 
space encompasses mast existing 
populations of California gnaicatcher in 
the county.“

In addition, MBA (1991) reported that 
168 acres of coastal sage scrub are 
preserved in Upper Newport Bay in 
Orange County. However, this area 
contains only about 35 acres of coastal 
sage scrub (F. Roberts, Fish and Wildlife 
Service, pets. comm.).

Furthermore, the discussion of habitat 
fragmentation in the MBA report is 
entirely qualitative and fails to consider 
the effects of fragmentation on rates of 
nest predation and brown-headed- 
cowbird (M olothrus ater) nest 
parasitism. Methods and data are not 
presented to support or allow 
independent verification of the stated 
conclusions.

Issue 5: An assessment of the degree 
of coastal sage scrub loss and 
fragmentation should net be based on a 
comparison between older and recent 
vegetation maps because of differences 
in scale and mapping techniques.
Several commenters questioned the 
validity of assessing the extent of coastal 
sage scrub loss and fragmentation based 
on a comparison of vegetation maps by 
Kuchler (in Barbour and Major 1977), 
Oberbauer (1979), Kirkpatrick and 
Hutchinson (1989), San Diego 
Association of Governments (1986), 
RECON (1990a,b), Roberts (1990), and 
County of Orange (1991a!

Service R esponse: The Service has 
attempted to use all available 
information in assessing the threats to 
the coastal California gnat catcher and 
the ecosystem upon which it depends. 
The intent in citing the references listed 
above in the proposed rule was to 
provide supporting documentation for 
the finding that a widespread pattern 
exists with respect to the progressive 
loss and fragmentation, of habitat in 
which this species occurs. The Service 
agrees that differences in scale mid 
mapping techniques predude a rigorous 
quantitative analysis of this issue and 
that Kudder's published map is 
hypothetical, in part, since no 
comprehensive empirical data are 
available horn which to completely 
reconstruct the original extent of coastal 
sage scrub in southern California. 
However, based on the sources listed 
above, as well as maps presented by the 
U.S. Forest Service (1934k Minnich 
(1990), MBA (1991k mid the County of

Orange (1992k the Service finds that 
although the historic distribution of 
coastal sage scrub and gnaicatcher 
habitat were undoubtedly patchy to 
some degree, this condition has been 
exacerbated by urban and agricultural 
development. The most conservative 
estimate a t  coastal saga scrub kiss 
(relative to the pristine condition) 
within the existing range of the 
gnatcatcher in the United States, has 
been reported as 66 percent by MBA 
(1991).

Additional supporting documentation 
is provided by Wieslander end Jensen 
(1946). They reported that in 1945 there 
were 95JQ09 acres of “coastal 
sagebrush” in Orange County, 279,009 
acres in Riverside County, and 381,000 
acres in San Diego County. As of 1990» 
the Service estimates there were about
48,000 acres of “coastal sagebrush” in 
Orange County (Roberts 1990), 114,000 
acres in Riverside County (based an 
maps by Minnich 1990 and RECON 
1990a), and 135,000 to 1524)00 acres in 
San Diego County (Oberbauer and 
Vanderwier 1991» San Diego 
Association of Governments 1992). 
These data represent coastal sage scrub 
losses of 50» 59» and 60 to 65 percent for 
Orange, Riverside, mid San Diego 
Counties, respectively, since 1945. 
Overall, 58 to 61 percent of the coastal 
sage scrub present within this 
geographic area in 1945 had been lost by 
1 99a

Issue 6: A listing action is 
unnecessary (»cause the Coastal Sags 
Scrub Natural Community Conservation 
Planning Program (NCCP), established 
by the California Resources Agency 
under the Natural Community 
Conservation Planning Act of 1991, 
adequately protects and provides for the 
conservation of the coastal California 
gnatcatcher.

Service R esponse: The Coastal Sage 
Scrub NCCP is a voluntary, 
collaborative effort between 
landowners, local jurisdictions, and the 
State of California.. The Service is 
cooperating with the California 
Department of Fish and Game 
(Department) in the development of this 
program and has entered into a 
Memorandum of Understanding with 
the Department that formalizes this 
commitment.

Based on the findings presented 
below under Factor D in the section 
entitled, “Summary of Factors Affecting 
the Species,” the Service concludes that 
the NCCP Program does not currently 
provide adequate conservation of the 
coastal California gnatcatcher to the 
degree that a listing action is  not 
warranted. However, the Service 
recognizes the potential benefits to the

gnaicatcher that may occur from this 
program, and finds that the overall 
participation in the program has 
contributed to reducing some of the 
short-term threats to this species in 
portions of its range in the United 
States.

Issue 7: Listing of the coastal 
California gnatcatcher as endangered is 
not warranted because there ate 1.5 
million pairs of this species in Baja 
California, Mexico.

Service R esponse: Many commenters 
raised this issue, which is based entirely 
on an unpublished, draft report entitled, 
“Distribution and Population Estimates 
of the California gnatcatcher (Polioptila 
ca lif om ica) in Ba ja California, Mexico” 
prepared for the Building Industry 
Association of Southern California by 
RECON (1991a! This draft report, dated 
June 26,1991, was not formally 
submitted to the Service until October 
20,1992, by the Coalition for Habitat 
Conservation during the second public 
comment period on (he proposed rule.

The technique used by RECON to 
census gnatcatchers was the variable- 
strip transect method (Emlen 1971), as 
modified by FSramzreb (1981). Two 
hundred transects located at about 5- 
mile intervals adjacent to roads between 
Tijuana and Ciudad Insurgentes were 
censused for gnatcatchers using 
playback of taped gnatcatcher 
vocalizations and sampled for selective 
floristie data. Gnatcatcher densities 
were calculated for each of 13 
vegetation types by multiplying 
observed densities by a coefficient of 
detectability (Emlen 19-71) based on the 
total sample. Gnatcatcher population 
estimates for each vegetation type were 
calculated by multiplying the adjusted 
gnatcatcher densities by the extent of 
each vegetation type derived from a 
1:1,000,000 scale vegetation map.

A total of 396 California gnatcatchers 
were detected in the RECON study; 99 
percent of which were found south of 
30° north latitude, which represents the 
southern range limit of PoMoptita 
califom ica c a lif om ica. No gnatcatchers 
were observed north of Santo Tomas, 
which is about 140 km (87 mi) south of 
the international border, and 87 percent 
of all gnatcatcher detections, occurred 
below 390 m (984 ft) in elevation. A 
total of 26 gnatcatchers were detected 
north of 30° north latitude (J. Newman, 
pers. comm., 1992). California 
gnatcatchers occurred in coastal sage 
scrub habitat which “* * closely 
resembles that found in the United 
States in terms of structure and species 
composition * * * ” north of 30° north 
latitude (RECON 199la k  South of 30° 
north latitude, RECON reported that 
California gnatcatchers occur in open



Federal Register /  Vol. 58, No. 59 /  Tuesday, March 30, 1993 /  Rules and Regulations 1 6 7 4 7

Ksert habitats but “* * * were more 
often detected in the relatively densely 
Kgetated areas along washes and 
E inages * * although south of the 
Magdalena Plain and Vizcaino Desert 
they reported California gnatcatchers as 
I«« * * widely distributed within 
Ipaitable habitat, not being restricted to 
the vegetation found in drainages.” The 
low number of California gnatcatchers 
found north of 30° north latitude is 
pributed by RECON to habitat loss, 
■¡gradation, and fragmentation. RECON 
also reported that the habitat connection 
ITtween the United States and Mexico
iopulations of the California 
ghatcateher is “tenuous.”
■ The accuracy of the variable-strip 
■ insect method is dependent on the 
Agree to which a variety of 
«sumptions are satisfied (Franzreb 
11981). These assumptions include: (1) 
Birds are uniformly and randomly 
distributed; (2) birds do not move in 
■ sponse to the observer’s presence 
prior to being detected; ana (3) there are 
no measurement errors. Hie competence 
os the observer is also a major factor 
Influencing the accuracy of transect 
Kensusing methods (Franzreb 1981).
■ In the RECON study, assumption 1 
was violated by the finding that: (1) 
Gnatcatcher presence^’ * * * is strongly 
correlated with large^nrub covet, tree 
lover, and shrub height” and (2) south 
of 30° north latitude, California 
gnatcatchers occurred in open desert 
habitats but “* * * were more often 
detected in the relatively densely 
vegetated areas along washes and 
drainages * * * ”. Extrapolation of 
gnatcatcher density values based on 
these findings to all potential 
gnatcatcher habitat on the peninsula 
would result in highly inflated 
population estimates. Other field 
biologists who have surveyed sites 
Repeatedly for California gnatcatchers, 
using taped vocalizations to increase 
¡heir detectability, have found their 
distribution within coastal sage scrub 
habitats in northwestern Baja California, 
Mexico, to be patchy (D. Grout, Fish and 
■ ildlife Service, pers. comm.). Similar 

wits have been reported for the 
gnatcatcher in the United States 
[Atwood 1980,1990).

The u se  of tapes to increase 
In a tca tch er detectability significantly 
■ c r e a s e s  the probability that 
■ s u m p tio n  2 was violated. California 
gn atcatchers have been observed 
bloving long distances toward an 
Ib serv er in response to taped 
lo c a liz a tio n s  or “pishing” calls. Thus, 
■ p e d  vocalizations, or “pishing” calls 
•nay b r ie fly  result in increased local 
d ensities o f  California gnatcatchers. 
B ttrap o la tin g  these densities to broader

areas would result in excessively high 
population estimates.

With respect to assumption 3, the 
draft report by RECON acknowledges 
that measurement errors were made. 
Moreover, only one of six biologists 
affiliated with the RECON study had 
any previous experience with the 
variable-strip transect method and only 
one brief “training” session (in the Anza 
Borrego desert) was held prior to 
initiation of the study (J. Newman, pers. 
comm., 1992). The effects of this 
potential source of bias on the density 
and population estimates are unknown.

Contrary to the recommendation of 
Emlen (1971), no replicate censuses and 
no comparative surveys using other 
census techniques were done in the 
RECON study to calibrate the accuracy 
of the results because of funding 
constraints. This factor also influenced 
the decision to use taped vocalizations 
of gnatcatchers to increase their 
detectability and the decision against 
censusing gnatcatchers south of 25° 
north latitude (P. Fromer and J. 
Newman, RECON, pers. comm.).

The extremely small scale 
(1:1,000,000) vegetation map used by 
RECON to derive estimates of available 
gnatcatcher habitat, coupled with the 
faulty assumption that California 
gnatcatchers are uniformly distributed 
within a given vegetation type and the 
acknowledgement by RECON (1991a) 
that “The inability to clearly identify 
the extent of coastal sage scrub versus 
chaparral, and therefore, California 
gnatcatcher habitat, is problematic,” 
further reduces the reliability of the 
results of the RECON study.

The population estimates presented in 
the draft report by RECON are based on 
a coefficient of detectability (CD) value 
of 0.25, even though the CD values for 
the three arbitrarily defined regions of 
study (north, central, and south) varied 
by an order of magnitude (0.06,0.15, 
and 0.56, respectively) (J. Newman, 
pers. comm., 1992). Artificially low CD 
values would result in inflated density 
and population estimates. CD^v&lues are 
not necessary in order to calculate avian 
density (Franzreb 1981). Based on 
observed densities, RECON estimates 
that about 2,800 pairs of P. c. ca iifom ica  
occur in Baja California, Mexico (j. 
Newman, pers. comm., 1992).

RECON has emphasized in 
discussions with the Service that the 
population estimates presented in the 
draft report were meant to be 
interpreted in a relative manner, e.g., 99 
percent of all California gnatcatchers in 
Baja California, Mexico, are south of 30° 
north latitude, and not as exact numbers 
(P. Fromer and J. Newman, pers. 
comm.). This interpretation is consistent

with that of Vemer (1985), who 
concluded that bird census techniques 
such as the variable-strip transect 
method, can provide useful information 
on the relative abundance of bird 
species but that density estimates based 
on such methods are not as reliable as 
those derived from other techniques.

In summary, no scientific basis exists 
for concluding that 1.5 million pairs of 
California gnatcatchers occur in Baja 
California, Mexico. Furthermore, the 
Service’s conclusion that a listing action 
is warranted is supported, in part, by 
the findings of RECON that: (1) 99 
percent of California gnatcatchers in 
Mexico occur south of 30° north 
latitude; (2) the low number of 
P olioptila ca iifom ica  ca iifom ica  in 
Mexico is attributable to habitat loss, 
degradation, and fragmentation; and (3) 
the habitat connection between United 
States and Mexico gnatcatcher 
populations is tenuous. The government 
of Mexico also formally supports a 
listing action (Garcia 1992).

Issue 8: The results of Audubon 
Christmas Bird Counts in southern 
California indicate that the California 
gnatcatcher population is increasing. 
One commenter submitted a summary 
of Audubon Christmas Bird Count 
results from 1960 through 1989 for 20 
localities in southern California. The 
data were presented in a tabular format 
as 10-year averages of annual count 
totals (with standard deviations and 
ranges) for the California gnatcatcher. 
These results are based on 9,814 
observer-hours expended in the 1960- 
69 period, 17,575 observer-hours 
expended in the 1970-79 period, and 
21,723 observer-hours expended in the 
1980-89 period. The commenter 
concluded, based, in part, on this 
analysis, that the California gnatcatcher 
population in the United States is 
increasing and should not be listed 
under the Endangered Species Act.

Service R esponse: Although the 
Audubon Christmas Bird Count is 
considered to be the “single, most 
popular, voluntary, early winter bird 
continental inventory in the world” 
(Drennan 1981), its methods are 
“weakly standardized” (Bock and Root 
1981) and of limited use in analyzing 
changes in bird population sizes. The 
results are subject to much bias 
associated with variation in observer 
experience, sampling effort, weather, 
and an emphasis on particular species. 
Christmas bird counts must be 
“normalized” to be meaningful 
indicators of winter bird population 
sizes (Bock and Root 1981 and papers 
cited therein).

The analysis submitted as public 
comment that discusses gnatcatcher
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population changes within Christmas 
Bird Count areas did not involve 
normalized data or include inferential 
statistics that provide the degree of 
confidence in the accuracy of the 
measurements. For these reasons, the 
Service finds that the analysis of 
Christmas Bird Count results does not 
support the conclusion that the 
California gnatcatcher population 
increased between 1960 and 1989. The 
greater sampling effort in the 1980-89 
period (2.2 times the effort expended in 
the 1960-69 period) coupled with a 
relatively greater emphasis on 
gnatcatcher status during this time 
(especially in the latter half of the 
1980’s; which probably resulted in more 
effort being directed at locating 
gnatcatchers) probably accounts for the 
perceived population increases noted at 
6 of the 20 sites examined.

Issue 9: The estimate of an 81 percent 
loss of coastal sage scrub for Riverside 
County between 1930 and 1990 is 
incorrect. One common ter submitted 
(without supporting documentation) 
that 304,000 acres of coastal sage scrub 
were present in Riverside County in 
1930, rather than the 410,000 acres 
reported by the Service in the proposed 
rule. This commenter also pointed out 
that 74,000 acres of mixed European 
annual grassland/coastal sage scrub 
identified by Minnich (1990) was not 
taken into consideration in calculating 
the loss estimate stated above. The 
commenter concluded that using the 
correct figures, only a 50 percent loss 
has occurred since 1930. Other 
commenters questioned the estimate of 
coastal sage scrub loss for San Diego 
County. One commenter considered the 
70 percent loss estimate for coastal sage 
scrub in San Diego County to be 
excessive and recommended that it be 
reexamined.

Service R esponse: Mr. Paul Fromer of 
RECON provided the Service with 
unpublished data on coastal sage scrub 
status in Riverside County for the years 
1930 and 1990. The 1930 figure was 
based on a geographic information 
system analysis oi digitized data from a 
variety of sources (RECON 1990c). The 
1990 estimate of the extent of coastal 
sage scrub in Riverside County was 
based on a composite vegetation map of 
Riverside County prepared by RECON 
(1990a) from a large number of sources 
in conjunction with the Riverside 
County Multispecies Habitat 
Conservation Plan.

The most recent information on the 
extent of coastal sage scrub in Riverside 
County was reported by RECON (1991b) 
based on Minnich (1990) after the 
proposed rule was published. RECON 
(1991b) reported that 74,988 acres of

coastal sage scrub and 77,669 acres of 
mixed European annual grassland/ 
coastal sage scrub existed in Riverside 
County as of 1990. Although 
gnatcatchers occupy some annual 
grassland/coastal sage scrub areas, it is 
incorrect to assume that the entire » 
grassland component should be 
considered coastal sage scrub. For 
example, at two sites encompassing 
about 1,200 and 2,000 acres, 
respectively, that were mapped by 
Minnich (1990) as mixed European 
annual grassland/coastal sage scrub, 
only 12 and 34 percent, respectively, of 
the plant cover at these sites consisted 
of coastal sage scrub as determined by 
planimetry of 1:21,000 scale color aerial 
photographs. A more refined vegetation 
map is needed to quantify the full extent 
of coastal sage scrub in this cover type.

Assuming that as much as 50 percent 
of the area associated with mixed 
European annual grassland/coastal sage 
scrub is considered to be coastal sage 
scrub, then about 114,000 acres existed 
in Riverside County as of 1990. 
Assuming that 304,000 to 410,000 acres 
of coastal sage scrub existed in 1930, 
then a 63 to 71 percent loss had 
occurred by 1990. Wieslander and 
Jensen (1946) reported that 279,000 
acres of "coastal sagebrush” existed in 
Riverside County in 1945. Assuming 
that 114,000 acres existed in 1990, this 
represents a loss of 59 percent since 
1945. The Service considers this 
magnitude of loss over the last 45 to 60 
years to be significant and consistent 
with its finding that habitat loss is a 
significant threat to the continued 
existence of the coastal California 
gnatcatcher. It should also be noted that 
Wieslander and Jensen (1946) defined 
coastal sagebrush as * * * * *  such 
shrubs as California sagebrush, coyote 
brush, and wild buckwheats covering 
over 50 percent of the ground.” The 
degree to which their estimate of coastal 
sagebrush acreage for Riverside County 
would increase, based on inclusion of 
mixed European annual grassland/ 
coastal sage scrub, is unknown, but may 
have increased it substantially.

The Service estimate of coastal sage 
scrub loss for San Diego County is based 
on an analysis by Oberbauer (1979). A 
more recent loss estimate of 72 percent 
was reported by Oberbauer and 
Vanderwier (1991) after the proposed 
rule was published. Considering that an 
estimated 64 percent of the coastal sage 
scrub present in San Diego County in 
1930 had been lost by 1991 (MBA 1991), 
and that “ * * * by 1930 many area? of 
the coastal lowlands had already been 
converted to farmland and pastureland 
* * * ” (MBA 1991), the Service 
believes the 70 percent loss estimate for

coastal sage scrub in San Diego County, 
relative to the pristine condition, to be 
reasonably accurate based on available 
information.

There were 381,000 acres of “coastal 
sagebrush” in San Diego County in 1945 
(Wieslander and Jensen 1946). 
Approximately 135,000 to 152,000 acres 
of coastal sage scrub currently exist in i 
San Diego County (Oberbauer and 
Vandewier 1991, San Diego Association 
of Governments 1992). This represents a 
60 to 65 percent loss of coastal sage 
scrub in San Diego County since 1945 
alone. The Service considers this 
magnitude of loss to be significant and 
consistent with its finding that habitat 
loss is a significant threat to the 
continued existence of the coastal 
California gnatcatcher.

Issue 10: The Service’s finding that 
the California gnatcatcher once had an 
extensive range in Los Angeles County I 
is speculative.

Service R esponse: Relatively little 
information is available to reconstruct 
the distribution of the California 
gnatcatcher in Los Angeles County prior 
to the urbanization of this area. 
However, Atwood (1990) reported 
historic locality records for this species j 
“* * * from the San Fernando Valley | 
east along the base^f the San Gabriel . 
Mountains to Clairemont, and at the 
lower elevations of the San Jose, Los 
Coyotes, and Palos Verdes Hills.” The ] 
extremely isolated nature of the Palos j  
Verdes Hills population and the low 
dispersal capability of gnatcatchers (to 
date, the maximum known dispersal ; 
distance is about 9 miles) strongly 
suggest that this population was 
historically contiguous with, or in close 
proximity to, other gnatcatcher 
populations in southern Los Angeles 
County. In addition, Atwood (1990) 
reported that “over 96 percent of the 
total low elevation (less than 250 m) 
acreage in Los Angeles County that 
might historically have supported P. c. 
califom ica  has been largely or entirely 
developed.” Therefore, the Service 
concludes that the coastal California 
gnatcatcher once had an extensive range j 
in Los Angeles County.

Issue 11: The Service should explain 
how the estimate of 54,000 acres of 
coastal sage scrub currently occupied bn 
the coastal California gnatcatcher within 
its range in the United States was 
derived.

Service Response; This estimate was ■ 
calculated by multiplying a gnatcatcher 
population size of 2,262 pairs (Atwood
1990) by a mean home range size of 23.8: 
acres/pair (Mock and Jones 1990). The 
actual estimate of 53,835 acres was 
rounded off to 54,000 acres.
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Based on new information on 
gnatcatcher population size that was not 
available at the time the proposed rule 
was published (e.g., Coalition for 
Habitat Conservation 1992) the Service 
estimates that about 2,562 pairs of 
California gnatcatchers remain in the 
United States. Assuming these pairs 
occupy, on average, home ranges of 34.6 
acres (the largest mean home range 
reported to date) then as much as 89,0(M) 
acres of coastal sage scrub may be 
occupied by the coastal California 
gnatcatcher within the United States.

The intent in calculating this estimate 
is to demonstrate that although the 
coastal California gnatcatcher is 
endem ic to coastal sage scrub, it does 
not occur throughout this flaristically 
and structurally variable community.

Additional supporting documentation 
for this finding is provided by Ogden 
Environmental and Energy Services 
(1992), which has prepared a 
preliminary estimate of the California 
gnatcatcher population within the city 
of San Diego’s Multiple Species 
Conservation Plan (MSCP) study area. 
Based on Ogden’s analysis, about 21,500 
acres (18 percent) of coastal sage scrub 
occurring within the MSCP study area is 
known to be occupied by the California 
gnatcatcher. Recent surveys have also 
confirmed the non-uniform distribution 
of this species. Only three California 
gnatcatcners (one pair and one 
individ ual) were found in a 2,400-acre 
patch of coastal sage scrub in the 
Marron Valley area of San Diego County 
based on multiple visits to this site 
during 1992 (P. Mode, Ogden 
E n v iro n m en tal and Energy Services,
Pars. Comm.). No gnatcatchers were 
detected during multiple visits in 1992 
to a 1,000-acre patch of coastal sage 
scrub n e a r  Dehesa, north of ¿he 
Sw eetw ater River in San Diego County 
(P. Mock, pars. comm.).

Issue 12: The Service should not list 
the gnatcatcher because the results of 
recent censuses show a significant 
increase in the population of California 
gnatcatchers within Orange and San 
Diego Counties relative to estimates by 
Atwood (1990).

Service R esponse: The Service has 
made a concerted effort to obtain the 
best available scientific information on 
w hich to  base a listing dedsion, 
esp ecially  with respect to data on 
gnatcatcher distribution and «h»n<Un(:n 
Based on recent census information, the 
Service has revised the estimate for the 
U nited States gnatcatcher population 
from 2,262 pairs in the proposed rule to 
2,562 pairs in the final rule. About 2,800 
pairs of coastal California gnatcatchers 
are estimated to occur in Baja California,

Mexico (J. Newman, RECON, pers. 
comm., 1992).

Although it is reasonable to assume 
that gnatcatcher populations may have 
been depressed during the recent 
drought conditions and are now 
increasing in response to normal or 
above normal rainfall that may have 
improved habitat conditions, there is no 
scientific bams for concluding that the 
population, as a whole, is increasing 
based on a comparison between the 
results of recent censuses and the 
estimate by Atwood (1990). The 
population estimate by Atwood (1990) 
is an extrapolation based on gnatcatcher 
densities at two locations ana the 
amount of undeveloped land below 500 
ra (1,640 ft), which was calculated from 
base maps prepared in 1983 (Atwood 
1990). The recent censuses represent 
actual counts, although the results were 
not obtained using the same census 
methods.

Scientifically credible data on which 
to base an analysis of population trends 
must be collected in a standardized 
manner over the entire range of the 
population under consideration and, 
ideally, over a long period of time. To 
date, a rangewide census of the 
California gnatcatcher using a 
standardized methodology has not 
occurred. Recent censuses of the 
California gnatcatcher in  portions of 
Orange, Riverside, and San Diego 
Counties have used different methods 
especially w ith respect to sampling 
effort. An adequate population baseline 
established using a standardized census 
methodology is lacking for the coastal 
California gnatcatcher’s range. The 
Service does not concur that a 
significant increase has occurred in the 
population of California gnatcatchers 
w ithin Orange and San Diego Counties. 
It should also be recognized that the 
Service’s decision to propose the 
gnatcatcher for listing was based on 
significant threats associated w ith 
habitat loss and fragmentation rather 
than low population size. This issue is 
discussed in the ’’Summary of Factors 
Affecting the Species” section of this 
rule. ’

Issue 13: A  number of commenters 
questioned the accuracy of the Service 
estimate that 250,000 to 375,000 acres of 
coastal sage scrub remain in  California. 
One commenter submitted that about
576,000 acres of coastal sage scrub occur 
in  southern California.

Service R esponse: The estimate cited 
above is based on two sources of 
information. Barbour and Major (1977) 
estimate that about 2.5 million acres of 
coastal sage scrub occurred historically 
in California. Westman (1981a,b) 
estimates that 85 to 90 percent has been

lost as a result of urban and agricultural 
development. Hie estimate of 250,000 to
375.000 acres represents 10 to 15 
percent of 2.5 million acres.

Based chi new information, the 
Service estimates that about 48,000 
acres of coastal sage scrub exist in 
Orange County (Roberts 1990), 75,000 to
114.000 acres in Riverside County (see 
discussion under Issue 9 above), and
135.000 to 152,000 acres in San Diego 
County (Oberbauer and Vanderwier 
1991, San Diego Association of 
Governments 1992). The Santa Monica 
Mountains Conservancy (1992) 
estimates that 85,000 to 130,000 acres of 
coastal sage scrub occur in northwestern 
Los Angeles County. The California 
Department of Fish and Game (1992) 
estimates that 393,655 acres of coastal 
sage scrub occur within the Natural 
Community Conservation Planning 
Program study area, which encompasses 
the same geographic area discussed 
above as well as southwestern San 
Bernardino County. The Service is not

'aware of any other recent estimates for 
the extent of coastal sage scrub 
elsewhere within the historic range of 
this plant community in California as 
defined by Barbour and Major (1977).

Assuming the estimate for 
northwestern Los Angeles County cited 
above is accurate, then about 343,000 to
444.000 acres of coastal sage scrub 
remain in California withip an area 
encompassing the majority of the 
historic range of this plant community. 
This revised estimate represents 14 to 
18 percent of the estimated original 
extent of coastal sage scrub in California 
as reported by Barbour and Major 
(1977).

Issue 14: Coastal sage scrub is 
plentiful in Baja California, Mexico. One 
commenter estimated that 1.3 million 
acres (520,000 ha) of coastal sage scrub 
and coastal succulent scrub exist in Baja 
California, based on satellite imagery 
analysis. The Service should take this 
factor into consideration in the listing 
decision-making process.

Service R esponserT he Service did 
consider the availability of coastal sage 
scrub and the status of the coastal 
California gnatcatcher in Baja California, 
Mexico, in determining to list the 
gnatcatcher. Substantially more 
potential habitat for the coastal 
California gnatcatcher may remain in 
Baja California than in the United 
States. Using 1:20,000 and 1:40,000 
scale aerial photographs, Minnich 
(unpublished manuscript 1993) 
estimates that about 1.4 million acres of 
coastal sage scrub and 765,250 acres of 
maritime desert scrub remain between 
the international border and 30° north 
latitude.
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Notwithstanding the limitations of 
mapping vegetation accurately from 
satellite imagery (Lillesand and Keifer 
1987, Franklin and Stow 1991), neither 
of the acreage estimates cited above 
consider gnatcatcher habitat. 
Furthermore, it is incorrect to assume 
that all coastal sage scrub or maritime 
desert scrub is coastal California 
gnatcatcher habitat. The gnatcatcher is 
not uniformly distributed within this 
structurally and floristically diverse 
community. Recent intensive surveys 
for California gnatcatchers in 
northwestern Baja California failed to 
detect any gnatcatchers at various 
localities containing potential habitat. 
Repeated visits and entire days were 
spent at some localities without 
detecting any gnatcatchers (D. Grout, 
Fish and Wildlife Service, pers. comm.).

In addition, the acreage estimates 
cited above do not quantify the degree 
to which the areas mapped as coastal 
sage scrub are threatened by urban and 
agricultural development or the degree 
to which they have been degraded by 
grazing and fire. Widespread habitat 
degradation has occurred in Baja 
California (RECON 1991a, J. Newman, 
pers comm.). The habitat connection at 
the international border consists of very 
degraded coastal sage scrub that is being 
encroached upon by urban 
development. In the United States, the 
State of California has partially funded 
an approved off-road vehicle park 
development at the border that would 
directly affect about 21 pairs of 
gnatcatchers and 500 acres of coastal 
sage scrub. Lease negotiations between 
the landowner and the California 
Department of Parks and Recreation 
have recently been suspended for this 
park because of potential conflicts with 
the Natural Community Conservation 
Planning Act of 1991 and with the 
conservation of the gnatcatcher.

Sufficient threats to the continued 
existence of the coastal California 
gnatcatcher exist in Mexico to warrant 
the listing of this subspecies throughout 
its range in Baja California. The 
government of Mexico has formally 
endorsed this conclusion and supports 
this listing action (Garcia 1992).

Issue 15: Periodic fires in gnatcatcher 
habitat will benefit the species. One 
commenter questioned the conclusion 
by the Service in the proposed rule that 
high fire frequencies and the lag period 
associated with recovery of the 
vegetation may significantly reduce the 
viability of affected gnatcatcher 
populations and may contribute to the 
loss, degradation, and fragmentation of 
coastal sage scrub. The commenter cited 
several instances where gnatcatcher 
populations increased following fires,

although no data were submitted which 
would allow independent corroboration 
of this conclusion.

Service R esponse: Fire is a natural 
component of some shrubland 
ecosystems, although the fire ecology of 
coastal sage scrub is not well 
understood. The timing, frequency, 
intensity, and magnitude of fire events, 
as well as surrounding land uses and 
weather patterns, influence the effects of 
fire on the gnatcatcher. In some cases, 
the outcome may benefit the gnatcatcher 
by ultimately causing more suitable 
habitat to develop and, in others, it may 
cause local extirpations and/or habitat 
degradation that reduces the number of 
gnatcatchers that can be supported on 
the affected site. Increased fire 
frequency is probably detrimental to 
coastal sage scrub and California 
gnatcatcher populations. For example, 
increased fire frequencies at Camp 
Pendleton Marine Corps Base in San 
Diego County are contributing to the 
type conversion of shrubland vegetation 
types, including coastal sage scrub, to 
grasslands (D. Lawson, U.S. Marine 
Corps, pers. comm.). Fire frequencies 
increase in wildland areas bordered by 
urban and agricultural development 
(Radtke 1983).

Issue 16: The Service misrepresented 
the magnitude of threat to the 
gnatcatcher from urban development. 
Several commenters questioned the 
validity of the Service’s analysis of the 
threat to the gnatcatcher posed by urban 
development and submitted that it was 
overstated.

Service R esponse: The Service’s 
assessment of this issue is based on: (1) 
A review of environmental impact 
reports for proposed and approved 
developments within the gnatcatcher’s 
current range in the United States: (2) 
the results of aerial reconnaissance 
within Orange, Riverside, and San Diego 
Counties; (3) the finding that 91 to 94 
percent of gnatcatcher locality records 
for Orange and San Diego Counties 
occur below 250 m (820 ft) in elevation 
and 99 percent occur below 300 m (984 
ft) in elevation (MBA 1991. Atwood 
1992a); and (4) other available 
information such as an estimated 58 to 
61 percent loss of coastal sage scrub in 
Orange, Riverside, and San Diego 
Counties since 1945 (see discussion 
under Issue 5 above) and an estimated 
66 to 90 percent reduction in the 
original extent of coastal sage scrub in 
California, both reductions due 
primarily to urbanization (Westman 
1981a,b; MBA 1991). A more detailed 
analysis of the loss of coastal sage scrub 
habitat due to urbanization is presented 
under Factor A in the section entitled, 
"Summary of Factors Affecting the

Species," and in the discussion of the J 
NCCP program under Factor D.

Issue 17: The Service violated the 
Federal Advisory Committee Act when 
it requested comments from the 
American Ornithologists’ Union (AOU) 
regarding the subspecies taxonomy of 
the California gnatcatcher.

Service R esponse: The Service has 
made a concerted effort to obtain the 
best available scientific information 
regarding the coastal California 
gnatcatcher. Based on numerous 
comments regarding gnatcatcher 
taxonomy, the Service solicited the 
AOU Committee on Classification and 
Nomenclature, a recognized authority 
on the taxonomy of North American 
birds, for its position on this issue. The 
Service solicited comments or 
suggestions from the public, other 
concerned governmental agencies, the 
scientific community, industry, and any 
other interested party oh all aspects of 
the proposed rule. The Service’s request 
for comments from the AOU is 
consistent with its legal obligations 
under the Endangered Species Act to 
obtain the best available scientific 
information, and does not constitute a 
violation of the Federal Advisory 
Committee Act.

Issue 18: Insufficient public notice 
was given by the Service regarding this 
proposed action.

Service R esponse: The Service’s 
efforts to notify the public about the 
proposal to list the coastal California 
gnatcatcher were extensive, and are 
described at the beginning of this 
section entitled, "Summary of 
Comments and Recommendations."

In addition, this issue has received 
considerable media attention. Between 
September of 1991 and October of 1992, 
over 60 articles concerning the 
California gnatcatcher appeared in 
newspapers such as the Los Angeles 
Times, O ceanside Blade-Citizen, Orange 
County Register, R iverside Press- 
Enterprise, San Diego Business Journal, 
San Diego Union-Tribune, Wall Street 
Journal, and the Washington P ost This 
issue and a petition to state-list the 
California gnatcatcher as endangered 
received considerable media attention 
during the spring and summer of 1991, 
as well. Over 50 articles about the 
gnatcatcher appeared in the Los Angeles 
Times, Orange County Register, 
R iverside Press-Enterprise, and the San 
Diego Union-Tribune.

On the basis of the information 
presented above, the Service concludes 
that the public was adequately notified 
with respect to the proposed action.

Issue 19: The Service should consider 
economic effects in determining 
whether to list the coastal California



Federal Register /  Vol. 58, No. 59 /  Tuesday, M arch 30, 1993 /  Rules and Regulations 1 6 7 5 1

gnatcatcher under the Endangered 
Species Act (Act). ~ .

Service R esponse: In accordance with 
16 U.S.C., paragraph 1533(b)(1)(A), 50 
CFR 424.11(b), and section 4(b)(1)(A) of 
the Act, listing decisions are made 
solely on the basis of the best scientific 
and commercial date available.

In adding the word “solely” to the 
statutory criteria for listing a species, 
Congress specifically addressed this 
issue in 1982 amendments to the Act.
The legislative history of the 1982 
amendments states: “The addition of the 
word “solely” is intended to remove 
from the process of the listing or 
delisting of species any factor not 
related to the biological status of the 
species. The Committee strongly 
believes that economic considerations 
have no relevance to determinations 
regarding the status of species and 
intends that the economic analysis 
requirements of Executive Order 12291, 
and such statutes as the Regulatory 
Flexibility Act and the Paperwork 
Reduction Act, not apply * * *. 
Applying economic criteria to the 
analysis of these alternatives and to any 
phase of the species listing process is 
applying economics to the 
determinations made under section 4 of 
the Act and is specifically rejected by 
the inclusion of the word “solely” in 
this legislation.” H.R. Rep. No. 567, part 
1,97th Cong., 2d Sess. 20 (1982).

Issue 20: The Service should prepare 
an Environmental Impact Statement 
(EIS) in accordance with the National 
Environmental Policy Act (NEPA) for 
this proposed action.

Service R esponse: For the reasons 
cited in the NEPA section of this rule, 
the Service has determined that rules 
issued pursuant to section 4(a) of the 
Endangered Species Act do not require 
the preparation of an EIS.
Summary of Factors Affecting the 
Species

After a thorough review and 
consideration of all available 
information, the Service has determined 
that the coastal California gnatcatcher 
should be classified as a threatened 
species. Procedures found at section 4 of 
the Endangered Species Act (16 U.S.C. 
1533) and regulations (50 CFR part 424) 
promulgated to implement the listing 
provisions of the Act were followed. A 
species may be determined to be 
endangered or threatened due to one or 
more of the five factors described in 
section 4(a)(1). These factors and their 
application to the coastal California 
gnatcatcher {Polioptila ca lif om ica  
califom ica) are as follows:

A. The present or threatened  
destruction, m odification, or

curtailm ent o f  its habitat or range. The 
habitat and range of the coastal 
California gnatcatcher have been 
significantly reduced. This coastal sage 
scrub endemic species historically 
occurred in six counties in southern 
California. It has been extirpated from 
two counties (Ventura and San 
Bernardino) and is on the brink of 
extirpation from a third (Los Angeles). 
Atwood (1990,1992b) reported that 
California gnatcatchers have been 
extirpated from at least 42 sites that 
were occupied prior to 1960. He also 
reported that of 56 sites that supported 
coastal sage scrub and California 
gnatcatchers in 1980,18 (32 percent) 
had been destroyed and 15 (27 percent) 
were partially impacted by development 
in 1990. About 99 percent of the 
population in the United States 
presently occurs within Orange, 
Riverside, and San Diego Counties.

MBA (1991) and Westman (1981 a,b) 
have reported an estimated 66 and 85 to 
90 percent reduction, respectively, in 
the original extent of coastal sage scrub 
in California. In 1945, 95,000 acres of 
“coastal sagebrush” remained in Orange 
County, 279,000 acres were in Riverside 
County, and 381,000 acres existed in 
San Diego County (Wieslander and 
Jensen 1946). As of 1990, about 48,000 
acres of “coastal sagebrush” remained 
in Orange County (Roberts 1990),
114,000 acres in Riverside County 
(based on Minnich 1990 and RECON 
1990a), and 135,000 to 152,000 acres in 
San Efiego County (Oberbauer and 
Vanderwier 1991, San Diego 
Association of Governments 1992). 
These data represent coastal sage scrub 
losses of 50, 59, and 60 to 65 percent for 
Orange, Riverside, and San Diego 
Counties, respectively, since 1945. 
Overall, 58 to 61 percent of the coastal 
sage scrub within these three counties 
in 1945 had been lost by 1990. All of the 
published literature on the status of 
coastal sage scrub vegetation in 
California supports the conclusion that 
this plant community is one of the most 
depleted habitat types in the United 
States (Kirkpatrick and Hutchinson 
1977; Axelrod 1978; Klopatek et al. 
1979; Westman 1981 a,b, 1987; Mooney 
1988; O'Leary 1990).

The coastal California gnatcatcher is 
not uniformly distributed within the 
structurally and floristically variable 
coastal sage scrub community 
(Kirkpatrick and Hutchinson 1977, 
Westman 1981b, Desimone and Burk 
1992) which extends up to 600 m (1969 
ft) in elevation (O’Leary 1990). It tends 
to occur most frequently within 
A rtem isia californica-dom inated stands 
of coastal sage scrub on mesas and 
lower slopes of the coast ranges that

have been extensively converted to 
urban and agricultural habitats 
throughout Los Angeles, Orange, 
western Riverside, and western San 
Diego Counties.

Atwood (1992a) reported that 94 
percent of all gnatcatcher locality 
records (n=306) for Orange and San 
Diego Counties occur below 250 m (820 
ft) in elevation. Based on a much larger 
sample size (n=781) for the same 
geographic area, MBA (1991) reported 
that 91 percent of all gnatcatcher 
records occur at or below 250 m and 99 
percent occur at or below 300 m (984 ft) 
in elevation.

Of about 19,000 acres of coastal sage 
scrub found below 300 m in elevation 
in Orange County, 36 percent (6,800 
acres) is preserved, 21 percent (4,000 
acres) is approved or proposed for 
development, and 43 percent (8,300 
acres) is of uncertain status (Roberts^ 
1992). Since 1989, over 3,600 acres of 
coastal sage scrub, located mostly below 
300 m in elevation in Orange County, 
have been destroyed by urban and 
agricultural development.

Between 1980 and 1990, the human 
population in San Diego County 
increased by more than 600,000. Most of 
this increase occurred on or near the 
coast at sites historically occupied, in 
part, by coastal sage scrub vegetation. In 
southwestern San Diego County, 8,461 
acres of coastal sage scrub were lost 
between 1984 and 1991 (Keeler-Wolf
1991); overall, one-third of the coastal 
sage scrub present in 1984 within the 
study area was destroyed by urban 
development over the 7-year period. 
Almost 9,000 acres of coastal sage scrub 
(mostly below 300 m in elevation) in 
San Diego County have been 
permanently destroyed by development 
(about 2,400 acres) or temporarily 
destroyed and degraded by fire (over 
6,500 acres) since September of 1990. 
Approved and proposed projects could 
destroy an additional 8,000 acres of 
coastal sage scrub within areas occupied 
by gnatcatchers primarily below 300 m 
in elevation. Several of these projects 
are located within core populations of 
the California gnatcatcher.

In Riverside County, over 3,900 acres 
of coastal sage scrub nave been 
destroyed by urban development and 
fire since 1989. Of 13 multiple species 
reserves proposed for acquisition within 
Riverside County, five contain the 
majority of California gnatcatchers 
known to occur in Riverside County. 
Four of these five proposed reserves are 
considered to be subject to an imminent 
development threat and are given a top 
priority for acquisition (Dangermond 
and Associates and RECON 1991). 
Moreover, the human population in all
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areas supporting the gnatcatcher are 
rapidly expanding. The western one- 
third of Riverside County currently 
contains 800,000 people. By 20X0, this 
area will support 1.4 million. Housing 
and employment wilL increase 

roportionally, with. 275,000 additional 
ousing units projected to be 

constructed in western Riverside 
County by 2010 (Monroe et al. 1992},.

RECON (1991a) repeated that 
relatively few coastal California 
gnatcatchers occur in northern Baja, 
California. Mexico, and attributed its 
status there to habitat loss, degradation, 
and fragmentation. The habitat 
connection between the United States 
and Mexican gnatcatcher populations is 
"tenuous’* (RECON 1991a).

Stands of coastal sage scrub 
vegetation in northern Baja. California 
are being grazed, burned, to increase 
grass production, converted to 
agriculture, mid graded for urban 
development (Bowler 1998, Rea and 
Weaver 1990). Extensive tracts of coastal 
sage scrub vegetation on the marine 
terraces between Colonel and San 
Quintin have been converted to tomato 
fields (R. Minnich, Univ. of California. 
Riverside, Dept, of Earth Sciences, pars, 
comm.). The San Quintín kangaroo rat 
(Dipodomys gravipes), a  coastal 
lowland-associated species endemic to 
Baja California from San Telmo to El 
Rosario, is nearly extinct as a result of 
this change in land use (Best 1982). 
Apparently (as o f1992), this species is 
now extinct (E. Mellinck, Centro de 
Investigación Científica y Educación 
Superior da Ensenada, pers. comm.).

The loss of coastal sage scrub 
vegetation has been associated with an 
increasing defpee of habitat 
fragmentation, which reduces habitat 
quality and promotes increased levels of 
nest predation and broad parasitism, 
and ultimately, increased rates of local 
extinction (Wi leave 1985, Rolstad 1991, 
Saunders et e l  1991, Soule et cd. 1988,
1992). Although the published literature 
on this subject is based on studies in 
forested landscapes, the ecological 
implications of these studies are 
applicable to other landscape types such 
as coastal sage scrub.

The Service is currently participating 
in a studyof gnatcatcherecology in 
western Riverside County that was 
initiated in the spring cd 1992. Tins 
study involves intensive monitoring of 
three color-handed gnatcatcher 
subpopulations occupying three 
different landscape settings: (1) a 
relatively small, fragmented coastal sage 
scrub patch adjacent. t o  urban and 
agricultural development; (2) a 
relatively large coastal sag« scrub patch 
grazed by cattle; and (3) a relatively

large coastal sage scrub patch 
contiguous with other native plant 
communities in an area distant from 
urban and agricultural development. 
Preliminary results of neat monitoring 
activities in 1992 indicate that 
gnatcatchers occupying the small, 
fragmented patch experienced high, 
levels of nest parasitism by cowbirds (7 
of 15 nests or 47 percent) and only 1 of 
15 nests (7 percent) fledged a total of 2 
young. Gnatcatcher nests on the grazed 
patch were also heavily parasitized (15 
of 25 nests or 68 percent), and only 2. 
of 25 nests (8 percent) fledged a total of 
4 young. The gnatcatchers occupying 
the coastal sage scrub patch in a 
"natural” setting bad only one case of 
cowherd parasitism (1 of 26 nests or 4

ftercent) m d  good reproductive success 
11 of 26 nest* or 42 percent fledged a 

total of 4Q young) (Braden 1992). These 
findings strongty suggest that the 
adverse edge effects noted in fragmented 
forest habitats occur in shrubland 
communities as welL 

Although the historic distribuii on of 
coastal sage scrub was undoubtedly 
patchy tesarne degree, this condition 
has been greatly exacerbated by urban 
and agricultural development. Based on 
maps presented by MBA (1991), die 
Sendeebasf calculated the magnitude of 
change in the degree of fragmentation of 
coastal sage scrub between 1921 and 
1990 for Grange; Riverside, and San 
Diego Counties. In 1931, there were 27 
distinct coastal sage scrub patches in 
Orange County. By 1990, there were 145 
patches. Similar increases in 
fragmentation have also occurred in 
Riverside County, from 87 to 374 
patches; and San Diego County, from 72 
to 217 patches. Using different scale 
maps, Keeler-Wolf (1991) analyzed 
recent changes in the extent of coastal 
sage scrub in southwestern San. Diego 
County. The number of coastal saga- 
scrub patches within his study area 
increased from 286 in 1984 to 510 in 
1991. The mean size of these patches 
decreased from 99 acres in 1984 to 53 
acres in 1991.

This pattern of increasing habitat 
fragmentation has isolated many 
populations of the coastal California 
gnatcatcher from each other, including 
those on the Palos Verdes Peninsula 
(Los Angele» County), in the San 
Joaquin Hills (Orange County), in four 
general areas of western Sen Diego 
County (Camp Pendleton Marine Corps 
Base^Fallbsroek Naval Weapons Station; 
Carlsbad-San Marcos-Rancho 
Penasquitos; Poway-Tierrasanta-Santee; 
Sweetwater River-Otay Mesa), and three 
general areas of western Riverside 
County (Lake MatbeswsrGaevilan Plateau ; 
Domenigoni Valley-Vail Lake; the

Badlands). The severing of 
interpopulation connections diminishes 
the viability of the subspecies overall. 
Erussard and Murphy (1992), 
representing die Coastal Sage Scrub 
Scientific Review Panel (Panel) for the 
State of California's Natural Community 
Conservation Planning Program, cite the 
conclusion of Wilcox and Murphy 
(1985) in recognizing dial "habitat 
fragmentation is the most serious direst 
to biological diversity and is the 
primary cause of the present extinction 
crisis;" O’Leary et al. (1992), also 
representing the Panel, characterized 
the status of the coastal sage scrub 
community as depleted, degraded, and 
fragmented. They concluded that, 
"Clearly, coastal sage scrub vegetation 
and die animal species if supports are 
now seriously imperiled in southern 
California."

B. Overutilization fa r  com m ercial, 
recreational, scientific,, or educational 
purposes. Not known to be applicable.

C  D isease or predation . Disease is not 
known to be a factor affecting this 
species at this time. However, several 
species have been reported as potential 
predators of coastal California 
gnatcatcher eggs or nestlings (Atwood 
1990). Those include the scrub jay 
[A pheiocom a coerulescens), common 
crow. {Corvus brachyrhynchos), common 
raven [Corvuscorax), opossum 
(Didelphis marsupialis), raccoon 
{Procyon iotor), gray fox [U we yon 
cin ereoargenteu  s), coachwhip 
[M asticophis flagellum ), striped racer 
[M asticophis lateralis), gopher snake 
[Pituophis m elanoleucus), rosy boa 
[Lichanura trivirgata), common 
kingsnake [Lam propeltis getulus), 
southern alligator, lizard [Gerrhonotus 
m ulticarinatus), domestic or feral cat 
[Felis dom estica), wood rat (Neotoma 
spp.), deer mouse [Perom yscus 
m aniculatus), house mouse (Mus 
m usculus), and black rat (Eattus rattns).

Soule e ta l. (1988,1992) speculated 
that as coyotes (Canis- latrans) disappear 
from small, isolated patches of chaparral 
(including coastal sage scrub) in 
urbanized areas, the absence of this 
large predator allows greater population 
levels of smaller "bird predators" such 
as foxes, opossums, or domestic cats. 
These authors suggested that increased 
predation pressures resulting from the 
absence of coyotes may significantly 
contribute to local extinctions of bard 
species, like the coastal California 
gnatcatcher, from small, fragmented 
patches ofvegetation.

D. The inadequacy o f  existing 
regulatory m echanism s. N o regulatory 
m echanism s a re  curren tly  in  affect that 
adequately protect th e  coastal California 
gn atcatch er aoad its h abitat. T h e  coastal
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California gnatcatcher is not listed 
under the California Endangered 
Species Act and most populations occur 
on private lands. Local and county 
zoning designations are subject to 
change and do not incorporate the 
principles of conservation biology in the 
establishment and configuration of open 
space areas. What few resource 
protection ordinances exist are subject 
to different interpretations, and in cases 
where findings of overriding social and 
economic considerations are made, 
compliance is not required. In many 
cases, land-use planning decisions are 
made on the basis of environmental 
review documents, prepared in 
accordance with the California 
Environmental Quality Act or the . 
National Environmental Policy Act, that 
do not adequately address potential 
impacts to the coastal California 
gnatcatcher and its habitat, if considered 
at all.

In some cases, even dedicated open 
space does not confer sufficient 
protection. For example, the County of 
Orange recently proposed a zoning 
change to allow construction of a 
business park on a 70-acre parcel 
containing about 40 acres of 
gnatcatcher-occupied habitat that was 
dedicated as open space in conjunction 
with an approved housing development. 
In another case in Orange County, a 
landowner has agreed to place about 
2,300 acres of coastal sage scrub 
occupied, in part, by coastal California 
gnatcatchers into conserved open space. 
However, the landowner has indicated 
that this designation could not be 
guaranteed for longer than 20 years (F. 
Roberts, pers. comm.). In addition, this 
open space designation is contingent 
upon construction of major housing and 
commercial developments that will 
adversely affect the gnatcatcher. This 
designation will also not preclude the 
construction of transportation or utility 
facilities that will remove as much as 85 
acres of coastal sage scrub within 
designated open space and fragment 
what remains (F. Roberts, pers. comm.).

Another indication of the lack of 
existing regulatory mechanisms to 
protect the gnatcatcher and its habitat is 
provided by a recent study in San Diego 
County. The city of San Diego (1990) 
evaluated the magnitude of impact 
associated with development to native 
plant communities within its 
jurisdiction for the period 1985 to 1990. 
This study revealed a 97 percent loss of 
coastal sage scrub (384 of 395 acres) in 
conjunction witfr 15 projects. This study 
also evaluated eight cases where no 
distinction was made between chaparral 
and coastal sage scrub vegetation. A 95 
percent loss of chaparral/coastal sage

scrub (1,308 of 1,371 acres) was 
documented for these projects. Keeler- 
Wolf (1991) reported a net loss of 8,461 
acres of coastal sage scrub within the 
dty of San Diego between 1984 and 
1991.

Since August 1991, over 4,600 acres 
of coastal sage scrub have been 
destroyed within the gnatcatcher’s range 
in Orange, Riverside, and San Diego 
Counties. No mitigation to offset 
impacts to the gnatcatcher was 
associated with 33 of 39 projects known 
to affect this species. Approved (but not 
yet constructed) and proposed 
developments within these three 
counties could destroy over 10,000 acres 
of coastal sage scrub. Several of these 
projects will directly affect and further 
fragment regionally significant core 
populations of the coastal California 
gnatcatcher and may sever the tenuous 
habitat connection between the United 
States and Mexico.

Another indication of the 
ineffectiveness of existing regulatory 
mechanisms to protect the coastal 
California gnatcatcher is provided by 11 
cases involving the destruction of about 
1,050 acres of coastal sage scrub 
vegetation occupied, in part, by 
gnatcatchers in Orange, Riverside, and 
San Diego Counties. These actions 
occurred prior to regulatory agency 
review or issuance of grading permits.
In two of these cases, gnatcatcher 
habitat was destroyed shortly after the 
Service contacted or submitted a letter 
to a local regulatory agency advising the 
agency that a draft environmental 
review document for a proposed 
housing development failed to disclose 
the presence of gnatcatchers onsite. 
Overall, about 1,900 acres of land was 
cleared in conjunction with agricultural, 
weed abatement, and fire protection 
activities or to preclude nesting 
activities by migratory birds.

Although existing grading ordinances 
regulate some or all of these activities, 
they have not proven to be effective 
deterrents to destruction of gnatcatcher 
habitat. In a related matter, about 450 
acres of high quality coastal sage scrub 
vegetation occupied by the coastal 
California gnatcatcher were destroyed in 
February 1991 near Lake Elsinore in 
Riverside County (L. Hays, Fish and 
Wildlife Service, and S. Myers, Tierra 
Madre Consultants, pers. comm.). This 
activity was authorized under a grading 
permit issued by the city of Lake 
Elsinore in conjunction with an 
approved reclamation plan for a 
previously mined site bordering the 
stand of coastal sage scrub. The entire 
area lies within an approved but not yet 
constructed golf course-residential 
community. Some jurisdictions (e.g„ the

cities of Chula Vista and Poway in San 
Diego County) do not regulate grubbing 
of vegetation. Individuals or entities 
who grade property for agricultural 
purposes within the counties of Orange 
and Riverside are not.required to obtain 
a grading permit or any other approval 
in order to grade.

In adopting an ordinance imposing 
interim regulations for grading and 
clearing, the County of San Diego Board 
of Supervisors (1988) noted several 
characteristics associated with these 
types of activities that appear to apply 
throughout the range of the coastal 
California gnatcatcher in the United 
States:

* * * Clearing and illegal grading have. 
been used to destroy environmental 
resources prior to application for a land 
development permit, during the permit 
process, after project approval but prior to 
the application of protecting open space 
easements, and after dedication of open 
space * * * Grading violations, when 
reported, result in relatively minimal fines 
and, because of the difficulty in obtaining 
convictions, are not a serious deterrent to 
illegal grading. A fine often will not prevent 
a violation of this ordinance because a fine 
may be considered simply as an additional 
development cost * * * Clearing for 
legitimate reasons (geotechnical exploration 
and access for percolation tests and wells, 
and clearing for fire protection) is frequently 
done well in excess of the minimum 
necessary to accomplish the purpose.

In some recent cases, habitat 
restoration requirements have been 
imposed as a penalty for violation of 
grading ordinances. However, that may 
not resolve the problem in a 
biologically-meaningful way. The 
feasibility of artificially creating a viable 
coastal sage scrub plant community 
suitable for the coastal California 
gnatcatcher has yet to be demonstrated, 
especially on a large scale. Although the 
results of a recent effort by the 
California Department of Parks and 
Recreation to restore a small area of 
coastal sage scrub in Crystal Cove State 
Park (Orange County) are encouraging, 
they are not conclusive.

The Service is not aware of any 
existing regulatory mechanisms in Baja, 
California, Mexico, that protect the 
gnatcatcher and its habitat. The 
government of Mexico has formally 
acknowledged the rapid loss of habitat 
in northwestern Baja, California and 
supports this listing action (Garcia 
1992).

Several land-use planning efforts have 
been initiated that are attempting to 
address the issue of conserving the 
coastal California gnatcatcher and the 
coastal sage scrub ecosystem upon 
which it depends. Foremost among 
these efforts is the Natural Communny
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Conservation Planning Program (NCCP) 
sponsored by the- California Resources 
Agency. This program represents an 
important opportunity to conserve the 
coastal California gnatcatcher.

The Service has provided funds and 
technical assistance for the development 
of the Coastal Sage Scrub NOCP. The 
Coastal Sage Scrub NOCP may result in  
the development and implementation o f 
specific plans and management 
programs for the long-term protection of 
the coastal sage scrub community in 
portions o f five southern California 
counties by addressing the conservation 
needs of three“ target” species 
including the coastal California 
gnatcatcher. The planning area for the 
Coastal Sage Scrub NCCP encompasses 
the current range of the gnatcatcher in 
the United States.

Participation in this planning effort 
involves a formal enrollment process 
whereby voluntary agreements, are 
established between, the Department and 
two categories of participants: 
Landowners or land management 
agencies, and cities or counties. By 
enrolling the landowner» or land 
management agencies agree to not 
disturb the- coastal sage scrub 
community during the planning period 
(May t*  1992, to October 31,1993). The 
cities or counties agree to monitor 
impacts to the coastal sage scrub 
community, impose additional 
information disclosure requirements 
during the environmental review 
process* strongly consider the mitigation 
recommendations of the Service and the 
Department for projects affecting the 
coastal sage scrub community, and be 
sensitive to the potential impacts of 
proposed activities on the coastal sage 
scrub community during the planning 
process. As of October 22,1992, a total 
of 15 cities, 1 county, 35 landowners, 
and 3 land management agencies within 
the current range of the gnatcatcher in 
the United States had enrolled5 in the 
NCCP Program based on information 
provided by the Department.

Several components of the Coastal 
Sage Scrub NCCP have been established. 
An advisory committee, consisting o f 
representatives from the Service, the 
Department, local jurisdictions, 
environmental organizations, 
landowners, and developers regularly 
meets to provide planning for the NCCP. 
A  Scientific Review Panel (Panel}, 
comprised of five members w ith 
expertise in conservation biology or 
coastal sage scrub plant ecology, has 
defined the planning area, developed a 
standardized methodology for collection 
of biological information on the coastal 
sage scrub community, and has been 
analyzing available information w ith the

intent of formulating planning 
guidelines for the conservation and 
management of the coastal sage scrub 
community. The Panel is scheduled to 
release draft conservation planning 
guidelines in the spring of 1993. The 
Department has prepared process 
guidelines that explain, the roles of 
NCCP participants. A committee has 
been established to monitor and 
quantify the loss of coastal sage scrub 
vegetation during the planning period.

The California State Senate defeated a 
$1.1 million funding bill for the NCCP 
program on August 1?, 1992. Also 
during August, tfaeRiverside County 
Board of Supervisors voted against 
enrolling county lands within the NCCP 
Program.

Tne Service fully supports the goals of 
the NCCP Program. However, no 
substantive protection of the coastal 
California gnatcatcher is currently 
provided by city/county enrollments 
because habitat loss and fragmentation 
can occur prior to the development and 
implementation of adequate 
conservation plans. Therefore, the 
degree to which the NCCP Program 
removes threats to this species is  based 
primarily on an analysis o f landowner/ 
land management agency enrollments, 
However, jurisdictional enrollments 
contribute to recognition o f the need for 
conserving the gnatcatcher and dm 
coastal sage scrub ecosystem upon 
which it depends. At such time that 
city/county enrollments provide at least 
interim habitat protection or have 
resulted in the implementation of 
approved conservation plans for the 
gnatcatcher, the Service will reconsider 
the effects of these enrollments on the 
status of this species.

Landowner and land management 
agency enrollments encompass about 
22,577 of 48,000 acres (47 percent) of 
coastal sage scrub vegetation in Orange 
County; about 15,176 of 135,000 to
152.000 acres (10 to 11 percent) of 
coastal sage scrub vegetation in San 
Diego County; and about 7,191 of
114.000 acres (6 percent) of coastal sage 
scrub vegetation in Riverside County, . 
Overall, about 44,944 of 297,000 to
314.000 acres (14 to 15 percent) o f  
coastal sage scrub vegetation within 
these 3 counties are subject to interim 
protection under the NCCP Program. 
The degree to which: these lands will be 
permanently protected is not known at 
this time.

From the perspective of the 
gnatcatcher, landowner/land 
management agency enrollments 
encompass about 447 of 757 pairs (59 
percent) of California gnatcatchers in 
Orange County; 264 of 1,514 pairs (17 
percent) in San Diego County; and 61 of

261 pairs (23 percent) in Riverside 
County. Overall, 772 of 2,562 nairs (30 
percent) of California gnatcatciiers 
known to occur in the United States are 
subject to interim protection under the 
NCCP Program. The degree to which 
these pairs will be permanently 
protected is not known at this time.

The County o f Riverside has fended 
the preparation of a chaff multi-species 
habitat conservation plan that includes 
consideration of the gnatcatcher 
(Dangarmond and Associates and 
RECON 1991). About 60 pairs of 
gnatcatchers are known to occur within 
8 study areas under consideration for 
permanent preserve status for the 
Stephens’ kangaroo rat {Dipodomys 
stephensff, a species federally listed as 
endangered.

Orange County, San Diego County, 
and the San Diego Association of 
Governments (SANDAG) are using 
geographic information system 
computer technology to define, in part, 
the status of sensitive resources 
(including coastal sage scrub and the 
coastal California gnatcatcher) within 
their respective areas of jurisdiction in 
the context of regional open space 
planning. SANDAG has also established 
a technical advisory committee to  guide 
the development of a regional (San 
Diego County) open space plan. In a 
related matter, the city of San Diego is 
funding the preparation of & multi- 
species conservation plan (MSCP) in 
conjunction with the Clean Water 
Program. Hie study area for this plan 
includes about 120,009 acres of coastal 
sage scrub and the majority of coastal 
California gnatcatchers known to occur 
in San Diego County. A draff of thé plan 
is scheduled to be completed in 
December 1993. The progressive and 
innovative efforts of tne MSCP program 
have identified the known mid potential 
habitat of the gnatcatcher within the 
entire study area. This program has 
made significant progress toward 
defining regional conservation priorities 
that may ultimately lead to habitat 
protection for the gnatcatcher and a 
variety of other sensitive species within 
the study area.

The city of Carlsbad (San Diego 
County) is funding the preparation of a 
habitat management plan. The study 
area for this planning effort includes 
about 3,700 acres of coastal sage scrub 
and about 85 to 90 pairs of gnatcatchers. 
The biological resources and habitat 
analysis components of this plan were 
prepared in August 1992 (MBA 1992).

In September 1991, a ¿‘Focused 
California Gnatcatcher Resource Study 
for the City of Poway“ in San Diego 
County was completed by ERCE (1991k 
The objectives of this study were to (1)
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conduct a detailed inventory and 
assessment of potential California 
gnatcatcher habitat within Poway and 
its adopted sphere of influence; (2) 
estimate the sir» of the gnatcatcher 
population within the study area; and
(3) identify potential gnatcatcher 
preserve areas and evaluate the 
connectivity of these potential 
biological open space areas within and 
outside of the study area. ERCE (1991) 
reported that 8,397 acres of coastal sage 
scrub and an estimated 125 to 336 pairs 
of California gnatcatchers occur within 
Poway and its adopted sphere of 
influence.

The Metropolitan Water District of 
Southern California is funding the 
preparation of a multi-species habitat 
conservation plan for southwestern 
Riverside County in cooperation with 
the Riverside County Habitat 
Conservation Agency. A revised draft of 
this plan, which includes the 
preservation of about 5,600 acres of 
coastal sage scrub and an estimated 150 
pairs of gnatcatchers in the Domenigoni 
Valley-Lake Skinner area, was 
completed in October 1992 (Monroe et 
al. 1992). Almost $14 million in funding 
will be provided under this plan for 
initial research and management of 
preserve areas.

A coalition of nine cities, the County 
of San Diego, the San Diego County 
Water Authority, SANDAG, the 
California Department of Fish and 
Game, the U.S. Marine Corps (Camp 
Pendleton), and the Service are 
coordinating habitat conservation 
planning activities in northern San 
Diego County. A Memorandum of 
Agreement formalizing this voluntary, 
cooperative effort was drafted in 
November 1991.

Conservation plans that involve the 
California gnatcatcher have been 
completed or are under preparation for 
nine urban development or 
transportation project areas in Los 
A n g eles County (1 project), Orange 
County (5), Riverside County (1), and 
San Diego County (2). Participants in 
these planning efforts include Centex 
Homes, The Fieidstone Company, Home 
Capitol, Palos Verdes Land Holdings 
Company, Pardee Construction 
Company, Shell Western E and P 
Incorporated, San Joaquin Hills 
Transportation Corridor Agency, and 
Zuckerraan Building Company.

B a se d  on coordination with the 
S e rv ice , the J.M. Peters Company 
rev ised  the Forrestal project on the 
P alo s Verdes Peninsula (Los Angeles 
County) to avoid potential impacts to 
gnatcatcher-occupied habitat and has 
agreed to dedicate this habitat as natural

open space although a nature trail will 
traverse the area.

A Memorandum of Understanding 
(MOU) was executed on April 16,1992, 
between the Service and Tne Irvine 
Company. This MOU establishes the 
guidelines and procedures that will be 
followed by both parties in the 
preparation of an Advance Habitat 
Conservation Plan for the California 
gnatcatcher and other coastal sage 
scrub-associated specfos that are 
candidates for Federal listing.

On August 7,1992, The Irvine 
Company and The Nature Conservancy 
announced an agreement for The Nature 
Conservancy management of 17,000 
acres of undeveloped property owned 
by The Irvine Company that includes 
large tracts of coastal sage scrub 
occupied, in part, by the coastal 
California gnatcatcher. The Irvine 
Company intends to dedicate these 
lands to the public over the next 20 to 
25 years in conjunction with future 
development of commercial and 
residential projects elsewhere on the 
Irvine Ranch.

Although planning agencies are giving 
greater consideration to the gnatcatcher 
and its habitat, none of these efforts are 
currently providing an adequate level of 
protection to the gnatcatcher.

E. Other natural or m an-m ade factors 
affecting its continued existence.
Grazing and air pollution are also 
adversely affecting the coastal sage 
scrub plant community upon which the 
gnatcatcher depends (Westman 1987, 
O’Leary and Westman 1988).

One of the effects of urbanization that 
is contributing to the loss, degradation, 
and fragmentation of coastal sage scrub 
vegetation is an increase in wildfires 
due to anthropogenic ignitions. For 
example, one of the largest areas of 
coastal sage scrub vegetation remaining 
within San Diego County occurs on 
Camp Pendleton Marine Corps Base. 
During the last 3 years, over 15,000 
acres of native vegetation, much of it 
coastal sage scrub, have burned in fires 
started incidental to military training 
activities. Two of these fires consumed 
over 6,500 acres of coastal sage scrub 
vegetation occupied, in part, by the 
coastal California gnatcatcher (D. 
Lawson, pers. comm.). High fire 
frequencies and the lag period 
associated with recovery of the 
vegetation may significantly reduce the 
viability of affected populations.

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
Service finds that the coastal California

gnatcatcher warrants protection under 
the Act on the basis of past habitat loss 
and fragmentation alone. Although the 
preferred action in the proposed rule 
was to lis t this species as endangered, 
the Service concludes (based on 
information received or developed after 
the proposed ru le was published) that 
the imminent threat of extinction is not 
as great as previously considered for the 
reasons outlined below. Therefore, the 
preferred action is  to list the coastal 
California gnatcatcher as threatened, 
which is defined under the Act as a 
species like ly to become in  danger of 
extinction w ithin the foreseeable future 
throughout a ll or a significant portion of 
its range.

The Service considers this change in 
listing status to be warranted based on 
the following factors. Since the 
proposed rule was published, 
enrollment in the State of California’s 
Coastal Sage Scrub Natural Community 
Conservation Planning Program (NCCP) 
now includes 15 cities, 1 county, 35 
landowners, and 3 land management 
agencies within the current range of the 
gnatcatcher in the United States, who 
have formally committed to develop or 
to assist in the development of 
conservation plans that (based on 
process guidelines finalized by the 
California Resources Agency on 
September 1,1992) meet the standards 
for allowing incidental take of a 
federally listed species under section 10 
of the Act. The planning period for this 
program ends on November 1,1993. 
Landowner/land management agency 
enrollments (which preclude any 
habitat destruction before adequate 
plans are prepared and implementation 
agreements are executed) encompass 
about 45,000 acres of coastal sage scrub 
occupied, in part, by about 772 pairs of 
gnatcatchers mostly in Orange County. 
Overall, according to the California 
Department of Fish and Game (1992), 
about 210,000 acres or 53 percent of the 
coastal sage scrub known to occur 
within the NCCP planning area (which 
encompasses the current range of the 
gnatcatcher in the United States) are 
subject to enrollment agreements.

In two related matters, The Irvine 
Company and the Service entered into 
a Memorandum of Understanding for 
preparing an "Advance Habitat 
Conservation Plan” for the California 
gnatcatcher in April of 1992 (about 193 
pairs of gnatcatcners occur on property 
owned by The Irvine Company), and the 
Metropolitan Water District of Southern 
California (MWD) has committed to 
preserve about 5,600 acres of coastal 
sage scrub occupied, in pert, by the 
coastal California gnatcatcher in 
southwestern Riverside County. The
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MWD has also committed to provide 
almost $14 million in funding for 
research and management of this 
preserve.

In August 1992, The Nature 
Conservancy and The Irvine Company 
announced an agreement for The Nature 
Conservancy management of 17,000 
acres of undeveloped property owned 
by.The Irvine Company in Orange 
County that includes large tracts of 
coastal sage scrub occupied, in part, by 
the coastal California gnatcatcher, This 
management program will focus, in part, 
on the gnatcatcher and its habitat.

Taking these actions into 
consideration, as well as the other 
recently initiated conservation planning 
efforts discussed under factor "D" in the 
"Summary of Factors Affecting the 
Species" section of this rule and the 
present and future threats faced by this 
species, the Service finds that the 
coastal California gnatcatcher is not in 
imminent danger of extinction but is 
likely to become so in the foreseeable 
future throughout all or a significant 
portion of its range in the absence of 
protection afforded under the Act.

Pursuant to the latitude afforded 
threatened species by section 4(d) of the 
Act and 50 CFR 17.31(c), the Service is 
proposing a special rule for the 
gnatcatcher in this same Federal 
Register part. Special rules are 
authorized under the Act to adjust the 
general protective measures available 
for threatened species and experimental 
populations. The proposed special rule 
defines the conditions under which 
“take” of gnatcatchers may be 
authorized for certain land-use activities 
associated with the State of California’s 
NCCP Program.

As provided by 5 U.S.C. 553(d), the 
Service has determined that good cause 
exists to make the effective date of this 
rule immediate. Delay in 
implementation of the effective date 
would place the habitat of the species at 
risk.

Critical habitat is not being designated 
at this time for the reasons discussed 
below.
Critical Habitat

Section 4(a)(3) of the Act, as 
amended, requires critical habitat to be 
designated to the maximum extent 
prudent and determinable at the time a 
species is listed as endangered or 
threatened. The Service has concluded 
that designation of critical habitat is not 
prudent for the coastal California 
gnatcatcher at this time. The Service’s 
regulations (50 CFR 424.12(a)(1)) state 
that designation of critical habitat is not 
prudent when one or both of the 
following situations exist:

(1) The species is threatened by taking 
or other human activity, and 
identification of critical habitat can be 
expected to increase the degree of such 
threat to the species; or

(2) Such designation of critical habitat 
would not be beneficial to the species.

In the case of the California 
gnatcatcher, both criteria are met. As 
discussed under factor "D" in the 
"Summary of Factors Affecting the 
Species," some landowners or project 
developers have Brushed or graded sites 
occupied by gnatcatcheTS prior to 
regulatory agency review or the issuance 
of a grading permit. In some instances, 
gnatcatcher habitat was destroyed 
shortly after the Service notified a local 
regulatory agency that a draft 
environmental review document for a 
proposed housing development failed to 
disclose the presence of gnatcatchers 
on-site. On the basis of these kinds of 
activities, the Service finds that 
publication of critical habitat 
descriptions and maps would likely 
make the species more vulnerable to 
activities prohibited under section 9 of 
the Act. *

Most populations of the coastal 
California gnatcatcher in the United 
States are found on private lands where 
Federal involvement in land-use 
activities does not generally occur. 
Additional protection resulting from 
critical habitat designation is achieved 
through the section 7 consultation 
process. Since section 7 would not 
apply to the majority of land-use 
activities occurring within critical 
habitat, its designation would not 
appreciably benefit the species.
Available Conservation Measures

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain activities. Recognition 
through listing encourages and results 
in conservation actions by Federal,
State, and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery actions 
be carried out for all listed species. The 
protection required of Federal agencies 
and the prohibitions'against taking and 
harm are discussed, in part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if designated. 
Regulations implementing this

interagency cooperation provision of the 
Act are codified at 50 CFR part 402. 
Section 7(a)(4) of the Act requires 
Federal agencies to confer informally 
with the Service on any action that is 
likely to jeopardize the continued 
existence oi a proposed species or result 
in destruction or adverse modification 
of proposed critical habitat. If a species 
is subsequently listed, section 7(a)(2) 
requires Federal agencies to insure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize the 
continued existence of such a species or 
to destroy or adversely modify its 
critical habitat. If a Federal action may 
affect a listed species or its critical 
habitat, the responsible Federal agency 
must enter into formal consultation with 
the Service. Federal agencies that may 
be involved through activities they 
authorize, fund, or carry out that may 
affect the coastal California gnatcatcher 
or its habitat include the Federal 
Highway Administration, Federal 
Housing Administration, and 
Department of the Navy (including 
Camp Pendleton Marine Corps Base, 
Fallbrook Naval Annex, and Miramar 
Naval Air Station).

Section 4(d) of the Act provides that 
whenever a species is listed as a 
threatened species, such regulations 
deemed necessary and advisable to 
provide for the conservation of the 
species may be issued. The Secretary 
may, by regulation, prohibit any act 
prohibited for endangered species under 
section 9(a). These prohibitions, in part, 
make it illegal for any person subject to 
the jurisdiction of the United States to 
take (includes harass, harm, pursue, 
hunt, shoot, wound, kill, trap, or collect; 
or to attempt any of these), import or 
export, ship in interstate commerce in 
the course of commercial activity, or sell 
or offer for sale in interstate or foreign 
commerce any listed species. It also is 
illegal to possess, sell, deliver, carry, 
transport, or ship any such wildlife that 
has been taken illegally. Certain 
exceptions apply to agents of the 
Service and State conservation agencies. 
The term "harm" as it applies to the 
take prohibition is defined in 50 CFR 
17.3 to include "an act which actually 
kills or injures wildlife. Such act may 
include significant habitat modification 
or degradation where it actually kills or 
injuries wildlife by significantly 
impairing essential behavioral patterns, 
including breeding, feeding or 
sheltering." The implementing 
regulations for threatened wildlife (50 
CFR 17.31) incorporate, for the most 
part, by reference the prohibitions for 
endangered wildlife (50 CFR 17.21) 
except when a special rule applies (50
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CFR 17.31(c)). The Service finds dirt the 
prohibitions for endangered species 
generally axe necessary and advisable 
for conservation of the coastal California 
matcatcher. However, pursuant to the 
latitude for threatened species afforded 
by section e d ) of the Act and 50 CFR 
17.31(c), the Service is proposing to 
issue a special rule (published in this 
same Federal Register) defining the 
conditions under which incidental take 
of the coastal California gnatcatcher 
resulting from certain state and local 
government-regulated activities would 
not violate the general prohibition 
against taka of the species.

The land-use activities covered by the 
proposed special rale would be 
associated with an approved Natural 
Community Conservation Plan prepared 
in consultation with the Service under 
the State of California Natural 
Community Conservation Planning Act 
of 1991. The approval process for a 
NCCP plan would involve review and 
formal concurrence by the Service that 
the standards set under section 10 of the 
Endangered Species Act have been met 
For these reasons, the Service finds that 
the proposed special rule would provide 
for habitat conservation and 
management essential to recovery of the 
gnatcatcher in a manner consistent with 
the purposes of the Act.

Permits may be issued to carry out 
otherwise prohibited activities 
involving endangered and threatened 
wildlife species under certain

circumstances. Regulations governing 
permits are codified at 50 CFR 17.22, 
17.23, and 17.32. Such permits are 
available for scientific purposes, to 
enhance the propagation or survival of 
the species, and/or for incidental take in 
connection with otherwise lawful 
activities. For threatened species, 
permits may also be available for 
zoological exhibition, educational or 
other special purposes consistent with 
the provisions and intent of the A ct 
Individuals wishing further information 
on permits for research should contact 
the U.S. Fish and Wildlife Service, 
Office o f Management Authority, 
Permits Branch, 4401N. Fairfax Drive, 
Room 432, Arlington, Virginia 22203- 
3507(703-358-2104).
National Environmental Policy Act

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of die National Environmental 
Policy Act of 1969, need not be 
prepared in connection with, regulations 
adopted pursuant to section (4}(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service's reasons for this determination 
was published in the Federal Register 
on October 25,1983 (48 FR 49244).
R e fe r e n c e s  C ite d

A complete list of all references cited 
herein is available upon request from 
the U.S. Fish and Wildlife Service,

Carlsbad Field Office (see ADDRESSES 
above).

Author

The primary author of this final rule 
is Larry Salata (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of 
chapter I, title 50 of the Code of Federal 
Regulations, is amended as set forth 
below:

P A R T  1 7 — [A M EN D E D ]

1. The authority citation for pent 17 
continues to read as follows:

Authority: 16  U.S.C. 13 6 1-14 0 7 ; 16  U.S.C. 
1 5 3 1 - 15 4 4 ; 1 6  U & C , 4 20 1-4 24 5; Pub. L. 99- 
6 2 5,10 0  Stat 3500; unless otherwise noted.

2. Amend § 17.11(h) by adding the 
following in alphabetical order under 
"Birds," to the List of Endangered and 
Threatened Wildlife:$17.11 Endangered and threatened wlldttfe.
t  t  it it tfr

(h )* * *

Species

Common name Scientific name
Historic range

Vertebrate popu
lation where endan
gered or threatened

Status When listed Criticai Special
habitat rules

• • • • • • •

Biros

Gnatcatcher, coastal Polioptila, califomìca U.S.A. (CA), Mexico Entire___________ T 496 NA NA
California. califomica.

*  . • • •  *  *  *

Dated: March 19,1993.
John F. Turner,
Director, U.S. Fish and Wildlife Service.
(FR Doc. 9 3-7146  Filed 3 -2 5 -9 3 ; 1 1 :2 5  ami 
SHJJNQ CODE 4310-6S-P
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DEPARTMENT O F TH E  INTERIOR 

Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AB56

Endangered and Threatened Wildlife 
and Plants; Proposed Special Rule To  
Allow Take of the Threatened Coastal 
California Gnatcatcher

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Proposed special rule.

SUMMARY; The implementing regulations 
for threaiened wildlife generally 
incorporate the section 9 prohibitions 
for endangered wildlife, except when a 
special rule applies. In the case of the 
coastal California gnatcatcher (P olioptila 
californ ica californica), the Fish and 
Wildlife Service (Service) found that the 
prohibitions for endangered species 
were generally necessary and advisable 
for conservation of the spdcies. This 
finding is published in this same 
Federal Register separate part.
However, pursuant to section 4(d) of the 
Endangered Species Act of 1973,88 
amended (Act), and the implementing 
regulations, the Service proposes to 
define the conditions associated with 
certain land-use activities under which 
take of the coastal California gnatcatcher 
would not be a violation of section 9, 
The Service seeks comments from the 
public on this proposed special rule. 
DATES: Comments from all interested 
parties must be received by June 1,
1993.
ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the Field Supervisor, U.S. Fish and 
Wildlife Service, Carlsbad Field Office, 
2730 Loker Avenue West, Carlsbad, 
California 92008. Comments and 
materials received will be available for 
public inspection, by appointment, 
during normal business hours at the 
above address.
FOR FURTHER INFORMATION CO NTACT:
Mr. Jeffrey D. Opdycke, Field 
Supervisor, at the address listed above 
(telephone 619/431-9440).
SUPPLEMENTARY INFORMATION: 

Background
The final rule to list the coastal 

California gnatcatcher [Polioptila 
californ ica californ ica) as threatened, 
published in this same Federal Register 
part, presents discussions describing the 
current range and status of the 
gnatcatcher, previous Federal actions on 
this species, a summary of the 
comments and recommendations

received in response to the Service’s 
proposal to list the gnatcatcher, detailed 
descriptions of the factors affecting its 
continued existence, the reasons why 
critical habitat is not being proposed, 
and the conservation measures available 
to federally listed species.

Section 4(d) of the Act provides that 
whenever a species is listed as a 
threatened species, such regulations 
deemed necessary and advisable to 
provide for the conservation of the 
species may be issued. These 
regulations may prohibit any act 
prohibited for endangered species under 
section 9(a). These prohibitions, in part, 
make it illegal for any person subject to 
the jurisdiction of the United States to 
take (includes harass, harm, pursue, 
hunt, shoot, wound, kill, trap, or collect; 
or to attempt any of these), import or. 
export, ship in interstate commerce in 
the course of commercial activity, or sell 
or offer for sale in interstate or foreign 
commerce any listed wildlife species. It 
is also illegal to possess, sell, deliver, 
carry, transport, or ship any such 
wildlife that has been taken illegally. 
Certain exceptions apply to agents of the 
Service and State conservation agencies. 
The implementing regulations for 
threatened wildlife (50 CFR 17.31) 
incorporate, for the most part, the 
prohibitions for endangered wildlife (50 
CFR 17.21), except when a special rule 
applies (50 CFR 17.31(c)). In the case of 
the coastal California gnatcatcher, the 
Service found that the prohibitions for 
endangered species were generally 
necessary and advisable for 
conservation of the species. However, 
pursuant to section 4(d) of the Act, as 
amended, and 50 CFR 17.31(c), the 
Service proposes to define the 
conditions under which take of the 
coastal California gnatcatcher resulting 
from specified land-use activities 
regulated by state and local government 
would not violate section 9 of the Act.

The Service recognizes the significant 
efforts undertaken by the State of 
California through the Natural 
Community Conservation Planning Act 
of 1991 (NCCP), as well as such 
programs as the Multiple Species 
Conservation Program of San Diego 
County and the Multispecies Habitat 
Conservation Planning effort by 
Riverside County, to approach 
systematic evaluation and restoration of 
habitat for the benefit of healthy 
ecosystems, rather than a species-by- 
species approach. Such efforts 
encourage holistic management of listed 
species, like the coastal California 
gnatcatcher, and other sensitive species. 
As a result, the Service is proposing a 
special rule that would define the 
conditions under which take associated

with certain land-use activities would 
be authorized. Under this special rule 
the Service would permit take of the 
coastal California gnatcatcher associated 
with land-use activities covered by an 
approved plan prepared under the 
NCCP, provided the Service determines 
that the approved plan meets the 
issuance criteria of an incidental take 
permit pursuant to 50 CFR 17.32(b)(2). 
Moreover, while the NCCP plans are 
being developed, the special rule would 
permit take of the gnatcatcher resulting 
from activities conducted in accordance 
with conservation guidelines developed 
by the Scientific Review Panel 
established under the NCCP process, 
provided the Service determines the 
guidelines meet the 50 CFR 17.32(b)(2) 
standards. The Service believes that this 
special rule will provide for habitat 
conservation and management essential 
to the recovery of the gnatcatcher in a 
manner consistent with the purposes of 
the Act.

Finalization of this special rule is 
contingent upon adoption of the 
Scientific Review Panel’s planning 
guidelines for the Coastal Sage Scrub 
NCCP program by the California 
Department of Fish and Game and the 
Service.

National Environmental Policy Act

The Fish and Wildlife Service will 
comply with the National 
Environmental Policy Act of 1969 
(NEPA) in implementing the provisions 
of the proposed special rule. Pursuant to 
the NCCP Process Guidelines adopted 
by the California Resources Agency and 
the California Department of Fish and 
Game, a joint State/Federal 
environmental document will be 
prepared for each NCCP plan. At the 
start of a NCCP planning effort, a 
planning agreement will establish the 
extent of Federal involvement and 
Service obligations under NEPA. As 
appropriate, the NCCP lead agency will 
provide documentation to assist the 
Service in NEPA compliance. Both State 
and Federal law provide for preparation 
of a joint State/Federal environmental 
document.

List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation.
Proposed Regulations Promulgation

Accordingly, it is hereby proposed to 
amend part 17, subchapter B of chapter 
I, title 50 of the Code of Federal 
Regulations, as set forth below:
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§17.11 Endangered and threatened 
wildlife.
* * * * *

(h ) * * *

Species
Historic range

Vertebrate popu
lation where endan
gered or threatened

Status When listed Critical
habitat

Special
rules

Common name Scientific name

•

B iros

* * * • * «

•

Gnatcatcher, coastal

•

Polioptila californica
*

U.S.A. (C A ), Mexico

*

Entire .........................

• * 

T  496 N A

•

17.41(b)
California. californica.

* * ♦ * * * •

3. It is proposed to amend § 17.41 by 
adding paragraph (b) to read as follows:

§17.41 Special rules— birds. 
* * * * * *

(b) Coastal California gnatcatcher 
[Polioptila californ ica californica).

(1) Except as noted in paragraphs 
(b)(2) and (3) of this section, all 
prohibitions of § 17.31 (a) and (b) shall 
apply to the coastal California 
gnatcatcher.

(2) Incidental take of the coastal 
California gnatcatcher is permitted if the 
take results from activities conducted in 
accordance with a Natural Community 
Conservation Plan for the protection of 
coastal sage scrub habitat, provided that:

(i) The Natural Community 
Conservation Plan has been prepared, 
approved, and implemented pursuant to 
California Fish and Game Code sections 
2800-2840; and

(ii) The Fish and Wildlife Service has 
issued written concurrence that the 
Natural Community Conservation Plan 
meets the standards set forth in 50 CFR 
17.32(b)(2). The Service shall issue its 
concurrence pursuant to the provisions 
of the Memorandum of Understanding 
dated December 4,1991, between the 
California Department of Fish and Game 
and the Service regarding coastal sage 
scrub natural community conservation

planning in southern California. (Copies 
of the Memorandum are available from 
U.S. Fish and Wildlife Service, 2730 
Loker Avenue West, Carlsbad, CA 
92008.)

(3) During the period that a Natural 
Community Conservation Plan referred 
to in paragraph (b)(2)- of this section is 
being prepared, incidental take of the 
coastal California gnatcatcher is 
permitted if the take results from 
activities conducted pursuant to 
guidelines prepared by the Scientific 
Review Panel for this program and 
adopted by the California Department of 
Fish and Game pursuant to California 
Fish and Game Code section 2825, 
provided that:

(i) The take occurs in an area within 
a local governmental jurisdiction that is 
enrolled in the natural community 
conservation planning process;

(ii) The Fisn and Wildlife Service has 
issued written concurrence that the 
guidelines meet the standards set forth 
in 50 CFR 17.32(b)(2). The Service shall 
issue its concurrence pursuant to the 
provisions of the Memorandum of 
Understanding dated December 4,1991, 
between the California Department of 
Fish and Game and the Service 
regarding coastal sage scrub natural 
community conservation planning in 
southern California; and

(iii) The total loss of coastal sage 
scrub habitat resulting from activities 
covered by this paragraph does not 
exceed the restrictions defined by the 
Scientific Review Panel/Califomia 
Department of Fish and Game 
guidelines.

(4) If the Fish and Wildlife Service 
has concurred in the guidelines referred 
to in paragraph (b)(3) of this section, the 
Service shall review the guidelines 
every six months to determine whether 
they continue to meet the standards set 
forth in 50 CFR 17.32(b)(2). If the 
Service determines the guidelines no 
longer meet these standards, the Service 
shall consult with the California 
Department of Fish and Game pursuant 
to the Memorandum of Understanding 
dated December 4 ,1991, to seek 
appropriate modification of the 
guidelines, and shall revoke its 
concurrence under paragraph (b)(3) of 
this section if appropriate modification 
of the guidelines does not occur.

Dated: March 19 ,1993.
John F. Turner,
Director, U.S. Fish and Wildlife Service.
(FR Doc. 93-7147  Filed 3 -2 5 -9 3 ; 11:25 am] 
BILLING CODE 4310-W-P
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E N V IR O N M E N T A L P R O T E C T IO N  A G E N C Y40 C F R  P art 172 
[O PP-50668B; FR L -4 5 7 8 -9 JM icro bial P e s tic id e s ; E xp erim en tal U se  P erm its an d  N o tifica tio n s; E x te n sio n  o f C o m m en t P eriod
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule; extension of 
comment period.

SUMMARY: In the Federal Register of 
January 22,1993, EPA issued proposed 
amendments to its experimental use 
permit regulations for pesticides to 
clarify the circumstances under which 
an experimental use permit is presumed 
not to be required; At the request of 
interested parties, EPA is extending the 
comment period for the proposed 
amendments.'The original comment 
period ended March 23,1993; the 
comment period is extended to May 7, 
1993.
DATES: The comment period is extended 
to May 7,1993.

ADDRESSES: Submit written comments 
by mail to: Program Resources Section, 
Public Response and Program Resources 
Branch, Field Operations Division 
(H7506C), Environmental Protection 
Agency, 401 M St., SW., Washington,
DC 20460. In person, bring comments 
to: Rm. 1132, Crystal Mall #2,1921 
Jefferson Davis Highway, Arlington, VA 
22202.
FOR FURTHER INFORMATION CO N TACT: By 
mail: Frederick Betz, Acting Chief, 
Science Analysis and Coordination 
Staff, Environmental Fate and Effects 
Division (H7507C), Environmental 
Protection Agency, 4Q1 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Rm. 1016A, 
Crystal Mall #2,1921 Jefferson Davis 
Highway, Arlington, VA, (703-305- 
6307).
SUPPLEMENTARY INFORMATION:
Electronic Availability: This document 
is available as an electronic file on The 
Federal Bulletin Board  at 9 a.m. the day 
of publication in the Federal Register. 
EPA’s proposed Microbial Pesticides 
document published as a Separte Part 
VII in the Federal Register of January
22,1993 (58 FR 5878), is currently

available on the The Federal Bulletin 
Board. By modem dial 202-512-1387 or 
call 202-512-1530 for disks or paper 
copies. Both files are available in 
Postscript, Wordperfect 5.1 and ASCII.

As part of the amendments of January
22,1993 (58 FR 5878), EPA proposed to 
implement a screening procedure that 
requires notification to the Agency 
before initiation of small-scale testing of 
certain microbial pesticides. The 
Agency will review notifications to 
assess the potential for adverse.impacts 
on human health or the environment 
and will then determine whether to 
require an experimental use permit. The 
notification scheme would implement 
provisions of the Agency’s policy 
statement of June 26,1986, with 
modifications.

Dated: March 19,1993 .
Paul F. Schuda,
A cting D irector, Environm ental Fate and  
E ffects D ivision.
[FR Doc. 93-73Q5 Filed 3 -2 9 -9 3  8:45 am] 
BILUNG CODE 6560-50-f
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5 0  .... ...13008, 15278,15281,
15282

5 2 -------------11967, 14153, 15277,
15422,15431

55.. . . . . _________14157, 16625
Í ? -------------------------« . .______15634
73------------------------------------------ 15634
75-------   15634
8 0  ..........13413,14476,16002
8 1  _____ 12541,15422,15778
86----------------------------- 13413, 15781
88------------------------  11888
180_____ 14314, 14316,15802,

15803,15804,16094
261.«.-------------     15284
268---------------------------------------- 14317
271_____ 12174, 14319,. 14321,

I C O M

300.. ....._______12142,15287
435________    12454
7 1 2 .«...«....-------------------- ..«.13556
716--------------------------------  13556
761.— ------------- ««.15435, 15808
763— __________________.15808
Propo— d Rui— :
Ch. 1.......12199, 12352, 13571,

13730,16517
51 --------------------------------------13836
5 2  ----------- 12006,12913, 12914,

13230,13572,13575,14194,
15824,16639

61--------------- .. . . . ._________«15457
68-------------------------------------------13174

69___________ „_________ .13579
8 2 .«.................   ...15014
85............. — .___________ .13730
8 6 .«.....................   ........13730
93....................................  13836
144_________ _____13836,15320
172_______________  16762
180.......... 12199,12200,13234,

13236,13238,13239,13241
185.. ._......____________ 13241
186____________________...13241
191____ _________ 13731,15320
194_____   15320
228____________ ,...______ 12569
302...................   12876
3 5 5 .««......_____________ „12876
761.. ...______........12352, 13128

41 C F R

Ch. 301_________________ 12890
3 0 1 - 7..........   „12890
3 0 2 - 11_  .15436

43 C F R

Public Lend Orctor»:
86.. « . ..............................11816
6958 .    11968
6959 ..............   14323
6960 ..........  „...„16628
Propo— d Rul— :
3730..................   „„.„„12878
3820......     12878
3830............::....................... 12878
3850.....   12878

44 C FR

64 .............11968,14159, 16500
65 ....................... 14323,15091
67_______________________ 14325
Propo— d Rul— :
67.. ..._   14350

45 C FR

400.............     11793
1303.. .._______________ 13019
1611..................   12335

46 C FR

10.. ....„................................ 15228,15901
12 ___ _________15228,15901
15------------------------- ...... .13360
25......................................„..13364
552.. ......    13414
Propo— d Rul— :
31_____________________    _15740
32.„.______  15740
67...........................................12352
502.____________   16641

47 C F R

Ch. 1...................................... 14161
0 ........ 13019
1.. ....____ 13019, 13708, 14328
2.. ........ ...................11795, 16360
5----------------  „14328
13 ---------    12632
21— ..................... 11795,13708
22-------------------------------------------11799
25-------- ...------------------------.„„„13417
64.. ..________..„12175,14329
69.............  .16628
7 3  ....... 12902,12903,13423,

13424,15288,15289,15290, 
15439,15440,16502,16503

74 --------------------------------------11795
76---------------------------- 11970,11972

80___     16503
90___„„„„....„.,„..12176,12177
Prop— *d Rul— :
Ch. I_____12915, 13041,14367,

15120,15461 
1_____________   „.14369
2.. ..__________   14532
21___ ___________ 12202,13708
25________13432,13433,14532
3 2 „..„_______  14535,16163
61___       13435
6 4  _____ 12204,13435,14371
65 ____________   16163
68.______________________ 14375
69________________12204, 13435
73 ____ 12916,13435, 13436,

13437,15321,15461,15462,
16518,16643,16644 

76______   12917, 12921
90.. ................... .12205, 15131
74 ........     12011

48 C F R

Ch. 20________  ...12988
2 2 «.._______   „...12140
36____________    12140
52.. .......     12140

49 C FR

1 „„.....   12543
107.. ...................   ...12543
171.....  12182
173.......... 12904
178............     12904
180____________ 12904
192 ____   14519
193 _______ ......_______ 14519
195-------------   14519
501______________  12545
571   „11974, 11975,12183,

13021,13023,13424,14162, 
15463

582........  ........12545
591______________________12905
1004............................   16124
1007.. ........... 15290
Propo— d Rul— :
23_______________________ 12207
171______________________12207
172............................... 12207
173..................... ...12207,12316
178.................................... ...12316
180..........  12316
195.. ' __     12213
571 .........12921, 13042,13243,

13424,15132 
Ch. VI______ ____..„ ...........15816
613 ..................... 12064,12084
614 ----------------------------------- 12096
1056........  12573
1312........   14198

50 C F R

17.. ....„ .„  12853, 12864,14169,
14248,14330,16742

20.— ---------------------------------- .15093
227.. ................................ 16369
611__ ___________ 14170,16446
625---------------------------------------- 13560

„641---------------------------13560,16371
646------------------------  11979
652__________   14340
663_____ 11984,16124, 16629
672------- 11985, 11986, 13214,

13561,16372,16373 
674.........   12336
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675_____ 11986,12336,13561,
13826,14172,14173,14524, 

15291,16374,16446 
685------------------------------------ ...14170
Propo— d Rui*«:
Ch. I_____________ 16644
17............11821,12013,12353,

12573,13042,13244,13732, 
14199,14537,14541,15828, 

16164,16758
100.............................14350
216______________ 16519
218~____     16519
222.......................... 16519
625______12017,15463,16519
641....................12018,15132
646.....___    13732
663....................14543,14549
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